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Preface

Land tenure issues are becoming increasingly important worldwide. Prob-
lems such as high population pressure, increases in resource degradation, food
shortages, transformations of political systems and regional and supra-regional
resource conflicts have brought the land issue to the public's attention.

Land tenure and land tenure systems are of fundamental importance for
efficient agricultural production, stemming poverty and conflicts and attaining
social equity. Thus, they are essential for securing enduring, self-supporting
and sustainable development. Thus, ‘good governance’, participation, rule of
law, certainty of the law, and access to productive resources, are (once again)
of key importance for policy formulation and development cooperation.

These ‘guiding principles’ of "Land Tenure in Development Cooperation"
are intended to be a contribution for applying German development coopera-
tion options more effectively. That is, it should be used to improve the eco-
nomic and social situation of the people in the partner countries and facilitate
their participation making them a partner in the development process.

Problems of land tenure and land tenure systems demand answers to ques-
tions on the control of power, securing and the security of fundamental rights
and the creation of prerequisites for long-term, productive investments. The
form of land tenure and consistent land policies contribute towards future
agricultural productivity worldwide, the many and diverse land uses in rural
areas, the environmental impact thereof, and coping with the complex and
dynamic processes of urbanization.

In the past years, Germany has actively supported international conventions
and declarations which especially demand certainty of the law for land tenure
and access to land for groups at a disadvantage. The most important agree-
ments refer to the following:

Agenda 21 (UNCED-Conference in Rio 1992)

World Summit on Social Development (Copenhagen 1995)
Wotld Women's Conference (Beijing 1995)

Habitat II Conference (Istanbul 1996)

World Food Summit (Rome 1996)

In addition, the German-specific experiences after the reunification show
how eminently important a land policy with efficient instruments for land
administration and land development is to secure individual rights, to allow
for state activities based on clearly defined rules and the promotion of private
investment.



The ‘guiding principles’ are intended to systematize the discussion on land
tenure and to generate specific technical knowledge of land tenure systems in
the development policy discussion. It should facilitate decision making and
provide the instruments for policy dialogue and project implementation. In
addition, the critical discussion on goals, tasks and instruments of land policy
in different social and cultural environments should be promoted in the
‘ouiding principles’, and thus a contribution for further development of a fu-
ture-oriented land policy be made.

The ‘guiding principles’ address all those committed to development
cooperation. It should be considered a challenge and an opportunity to
involve land tenure and its systems more in the development policy discussion
and in project work. In view of the new, i.e. revived interest in the land issue
and the rapid progress of insight, the present material can only be considered
an interim balance, that is "work in progress".

This ‘guiding principles’ are the result of intense cooperation between the
respective areas in the BMZ, KfW, GTZ and project partners.

The work of the GTZ was substantially designed and supported by an
interdisciplinary scientific advisory board for "Land Tenure in Development
Cooperation". Many thanks go to the members of the board. Special thanks
also are extended to the project partners and field staff who contributed
valuable experiences and contributions to the submitted ‘guiding principles’.

Dr. H.-J. de Haas Dr. H. Meyer-Rithen
BMZ GTZ

Division 414 Divison 450
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1 Land Tenure Systems and
Development: Problem Outline and
Introduction

1.1 What are the Guiding Principles Concerned
With?

The ‘guiding principles’ deal with land tenure and land tenure
systems and their actual and necessary consideration in
development cooperation.

Land tennre includes public and private rights and written and
unwritten sets of laws. In the broad sense, land tenure is also
seen as the equivalent to land tenure systems; this way of
viewing land tenure concentrates on the relationships between
people and land.

Land tenure systems include the entire scope of land tenure
relationships and are part of the more comprehensive property
rights system. Thus, they set the framework for implementation
of land policy and land-related objectives.

Overview 1: Classification of fundamental terms

agrarian structure

1 1

systems of land systems of land
management tenure
(technical and (social agrarian
economic agrarian structure)
structure)

|
. .

systems of land
systems of labor ownership
organization ~ land tenure

Source: Kirk 1998, based on Kuhnen 1982.

Land tenure systems are composed of a static and a dynamic
component. The sfatic component subsumes instruments for
land administration (¢f 4.3) while the dynamic component



Staff in development
cooperation and in
partner countries

Decision-making bodies
in partner countries

Politicians involved with
development cooperation

comprises instruments for land development and reform
processes (¢f. 4.4; 4.5, 4.6).

Land tenure comprises the habitual and/or legal rights that
individuals or groups have to land, and the resulting social rela-
tionships between the members of the society.

To better cope with this field

the conceptual foundations for appropriate consideration of
land tenure systems in development cooperation are estab-
lished,

the instruments for this are identified, further developed and
operationalized as far as possible, and

the basis for decision making is improved resulting in a better
development policy which considers rational, and often dif-
fering objectives and conflicts of interest on national, regional
or local levels.

1.2 For Whom are the Guiding Principles ?

The target group of the ‘guiding principles’ is the staff of de-
velopment cooperation in partner countries in the South and in
transforming economies such as the successor states of the
Soviet Union and those inland. The ‘guiding principles’ support
those having a conceptual and operational, informational and
advisory need for the integration of land tenure issues in
development cooperation.

Decision-making bodies in partner countries are a further tar-
get group. Its results are designed to stimulate further in-depth
analysis of "their" land issue and for aiding in the decision
making of discussions regarding the further development of land
policy in their country.

The paper is directed towards politicians involved with
development cooperation at home to make the connection
between the shaping of land tenure systems and the attainability
of the development policy objectives transparent. In addition, it
is a guide for decision making and offers suggestions.



1.3 What is the Reason for Development Policy
Interest in Land Tenure Systems?

The respective formulation and shaping of land tenure sys-
tems have a crucial influence on socioeconomic development.
The land tenure systems, a framework and impetus for indi-
vidual and group dealings, shape and mold the degree and direc-
tion of economic development, policy making, power structures
within a soclety, transformation processes and the way in which
the people relate to their natural environment. This is especially
true for agricultural and rural development, but it is also increasingly
true for suburban areas.

Existing land tenure systems, however, are often formed such
that the fundamental development objectives, e.g. economic
growth, social justice, employment, participation, independence
and environmental preservation, are obstructed or target con-
flicts are intensified. Deficits in land tenure systems, for example,
a severely limited transferability of land due to lease or sale pro-
hibitions, hinder or impede

activities for the increase in agricultural production and pro-
ductivity (sectoral approach) and

activities for the improvement of living conditions in rural
areas (regional approach).

Strong interdependencies exist between both. Development
processes in the #rban and suburban areas are gaining in impor-
tance due to an increase in urbanization and sectoral change.

The following issues are a preliminary highlight of the many
conflict-laden mutual relationships between the final shaping of
land tenure systems and the achievement of development objec-
tives:

Land Tenure Systems and Economic Growth

The concentration of the most fertile lands by large land-
holders, for example, in Latin America leads to a suboptimal
combination of production factors (land, labor and capital).
Smallholders in serious difficulty are often forced to intensify
their farming and to place a high value on present consumption
at the expense of long-term investments, while large farms
having extensive fertile lands use them very extensively or leave
them fallow. Their intensification and growth potential were
thus insufficiently realized. Economic liberalization, export-

Land tenure systems - a
fundamental framework
condition for
development

Realization of
development objectives

Concentration of land
and misallocation of
scarce resources



New dynamic medium
sized farms

Land distribution has a
strong poverty and
environmental impact

Lack of incentives and
unreliable planning

Accessibility to land and
the right to employment

oriented policies and new economic unions (e.g. MERCOSUR,
ASEAN), however, bring about changes expediently.

This bimodal land distribution is only slowly being replaced by
a growing group of dynamic, productive and market-integrated
mid-sized farms. Examples such as Chile show that agrarian re-
form can contribute considerably to the creation of these types
of agricultural business forms.

Land Tenure Systems, Poverty Alleviation and Environ-
mental Preservation

Smallholders often destroy the ecological balance by farming
unsuitable natural areas, for example, steep slopes having a high
erosion potential. In their daily struggle for survival, they often
have no other choice than to overexploit their limited resources.
Environmental problems in many regions and poverty could a/so
be reduced by a redistribution of (land) resources. However, also
large farms often contribute to the destruction of the ecological
balance by cultivation monocultures and by excessive pesticide
applications.

Agenda 21, Chapter 3: "Poverty Alleviation"

"Creation of the prerequisites for a poverty-oriented deve-
lopment by the governments of developing countries (e.qg.
by decentralization, delegation of responsibilities, regulating
lease conditions, making land accessible, credit systems...)"

(translated after BMU 1992:19)

If property rights in land are uncertain and constantly in
question, then measures for the protection of resources are hin-
dered. Farmers will only invest long-term in the preservation of
their natural resources if they can be sure that they will receive
the returns on their investments.

Land Tenure Systems and Employment

Despite the rapid structural change, more recognition and dis-
cussion must take place also in agrarian societies because the
problems of land access and the right to employment cannot be
solved independently as they are interconnected. This is true for
the majority of African countries, for Asian countries and those



transforming economies in which the agricultural sector still
plays an important role in employment opportunities.

However, the fact that in Asia, for example, approximately
three-fourths of the agricultural households no longer have suf-
ficient land to secure their livelihood and multiple employment
as well as employment and income outside the agricultural sector
are gaining importance can no longer be ignored. Accessibility to
diversified employment opportunities with agriculture being only
one of many alternatives and less so the accessibility to land
require changes in land tenure systems and require new legal and
regulatory provisions regarding the functions of land.

Land Tenure Systems, Social Conflicts and Political In-
stability

When disputes on the access to land and its use become vio-
lent, the consequences are usually an intransigent enforcement of
the existing legal framework. However, deficiencies in existing
land tenure systems and land policy then become evident. They
often do not enable, in addition to legal security and efficient
management, social compensation and the stemming and arbi-
tration of far-reaching conflicts. Land conflicts are central to the
civil war-like conditions in some African, Latin American and
Asian countries. While violent disputes for the immediate access
to land and water in Africa and the Near East, for example, are
between livestock keepers and farmers of arable land, in Latin
America those conflicts are primarily between the landless and
large landholders and between the landless and indigenous
communities.

The stemming of violence is an inherent goal of a society's
development. The fact that smoldering conflicts and the loss of
political stability are detrimental to the investment climate
should not be forgotten. The revolts in Chiapas, Mexico, from
one day to another destroyed the superficial picture of a new
"tiger" in Latin America. They showed the public and potential
investors how shortsighted it is to endanger industrial strategies
by tolerating socioeconomic marginalization and stagnant
agrarian reforms.

Multiple employment

Violent land disputes

Political stability



The land issue is also a
power issue

Purchase of land and
increase in power of the
elite and of bureaucrats

Newly designed land
tenure systems

Private property or
"collective property"

Land Tenure Systems, Concentration of Power and
Participation

The development of market forces due to liberalization,
globalization, newly formed regional associations (APEC,
ASEAN, MERCOSUR, NAFTA, SADC) and regulatory and
policy reforms has reminded the public conscience once again
that, historically, land issues are also power issues. Economic
and political power facilitates the concentration of land and as a
result intensify the concentration of power amongst a few. Many
members of the society are forced to live under marginalized
conditions. This has already been seen in the history of failed
agrarian reforms in Latin America.

Currently, in many countries market-assisted land reforms,
restitution of expropriated land, and newly emerging land mar-
kets show that the rural and urban elite and a corrupt admini-
stration are very active in using their early knowledge to amass
large areas of land and to further develop their power. Urban
and rural poor, especially women, hardly participate in this pro-
cess of change and thus remain a marginal group.

Land Tenure Systems, Reforms and Transformation

Economic development, market economy reforms and trans-
formation have (once again) moved the relevant economic order
and the legal regulatory policy into the focal point of develop-
ment policy discussions. Agrarian reforms, especially newly de-
signed land tenure system will have key functions. In this pro-
cess the main goal of agrarian reform is therefore to secure an
independent, market-oriented organization of agriculture
whether it be a collective, e.g. as an autonomous cooperative, a
family farm or a private medium or large-sized farm with wage
earners.

The elementary condition for success is the clarification of the
term ‘property’ and the identification of the aspired model.
While private property became the model for increasing produc-
tivity and sustainability in agriculture in Germany after the reuni-
fication, many of the successor countries of the Soviet Union
and in Central and Eastern Europe are striving towards these
goals within different systems land ownership (private property,
"collective property," and state property).



Land Tenure Systems, Urbanization, and Informal Sub-
urban Development

In the next millennium the majority of people worldwide will
live in cities. The number of "megacities" having a population
greater than ten million will grow to 25 with 19 of them being in
developing countries (WBGU 7993). This rapid urbanization
process challenges institutions of urban land tenure like the effi-
cient registry of deeds or urban planning activities tremendously
and requires innovative future-oriented concepts.

The number of informal, in part illegal settlements and places
of work in suburban areas is growing. Uncertain rights for
building on land hinder investment decision making and the
creation of job opportunities, promote land speculation and in-
voke new conflicts on ownership and user rights.

The rapid growth of cities creates diverse massive environ-
mental and waste disposal problems within a very small area. A
clear designation of responsibility through the identification of
the owners and users of landed property is, therefore, an ele-
mentary prerequisite for the identification of those causing pol-
lution, for the allocation of costs and for the development of
cost-sharing procedures for a reduction of environmental pollu-
ton.

1.4 Which are the Most Important Problem Areas?

Experiences continent-wide and specific to a country show
that a deficient, unequal system of land tenure is an obstacle to
development efforts in the agricultural-rural sector and for over-
all economic and social change.

1.4.1 Land Tenure Systems and Agricultural-Rural
Development

Presently, adequate and affordable food supplies must be
made available to nearly six billion people. This increase in agri-
cultural production, however, is hindered or even averted by the
tollowing:

Farms which are too small with lacking capital and insuffi-

cient education of the smallholders,

High land concentration amongst large landholders with lim-

ited interest in cultivation,

Urbanization, "mega-
cities", and challenges
for urban systems of land
tenure

Informal settlement of
suburban areas

Land tenure systems and
environmental protection

Increase in agricultural
production



Uncertainty of ownership, leasing and user relationships that,
for example, do not offer tenant farmers incentives or de-
velopment opportunities,

Considerable limitations on the access to land for the
landless,

Increasing tendency for agricultural land to be divided into
smaller plots, for example, by forms of inheritance,

Lack of mechanisms for resolving land conflicts,

Decay of autochthonous land tenure institutions with latent
endangerment of community pasture, water and gathering
rights and over exploitation of natural resources,

Insufficient individual or cooperative organization for com-
bating erosion, maintenance of irrigation systems and infra-
structure,

Unequal distribution of water rights,

Inadequate access to technical innovations for smallholders,
Lack of regulations and limitations on user rights for the
maintenance of an ecological balance (fertilizer application,
teed supplements, pesticides), and

Insufficient legal foundation for the mobility of user rights in
line with decreasing interest in agricultural land use, especially
tor large landholders.

Photo 1: Intensive agriculture in the highlands of
Ethiopia

(Source: Arndt)



An increase in employment opportunities, the efficient use of
human resources and improved work conditions are necessary
tfor the production of goods in demand, to generate income, to
integrate rural populations better in the society and to reduce the
migration from rural areas to the cities not having climaxed yet
in Africa or Asia. Systems of labor organization should not be
separated from the dominating system of land tenure since the
maximum use of labor potential is hindered by the following:

Increasing landlessness,

Capital-intensive farming practices having a low productivity
by large enterprises with wage laborers,

Lack of incentives and opportunities for advancement for
employees,

Failure of labor rent and share-tenancy development and lack
of mechanisms for finding solutions to conflicts in disputed
work or lease contracts,

Lack of organization of the workforce for representation of
their interests or their deliberate suppression.

The reduction of poverty is not only necessary to satisfy basic
needs, but also to secure a life with human dignity. Only a fair
distribution of income allows as many people as possible to be a
part of the benefits of development (participation vs. margina-
lization). An inequitable system of land tenure impedes this in
part by the following:

Exploitation of the poor, especially the landless, also by the

largely undiminished power of the large landholders,

Dependency of many tenant farmers as a result of legal un-

certainty and non-social lease conditions,

Income distribution according to power, not contribution to

production,

Limited freedom in decisions on land use,

Lack of mechanisms for conflict resolution,

Low mobility of labor, land, and capital due to dependency

relationships (bonded labor),

Unproductive investments by the elite and a state price policy

in the interest of the old rural elite and urban groups, and

Lack of union-like organizational forms for collective action.

Efficient use of human
resources and improved
work conditions

Growth and more equal
distribution of income



Effects of land
concentration

Lack of adaptation to
changes of interests in
agriculture

Insufficient adjustment to
new functions of land

10

1.4.2 Land Tenure Systems with Overall Socio-

Economic Development

The effects of land concentration are multifaceted.

It increases the power and influence of large landholders
which form a state within a state creating legal presumptuous-
ness and legal uncertainty;

Power due to land ownership leads to political influence and
steers politics in a favorable direction for the upper classes of
society;

When power is concentrated, ideas of social responsibility
regarding property are attenuated or disintegrated;

Such extreme political inequality influences the political
stability and the entire development of a society.

Interest in agriculture has been altered sustainably within the

process of socioeconomic development and sectoral change. Up
to now, the existing system of land tenure has often prevented
and delayed adaptation of altered interests of land ownership.

Economic growth, a higher standard of living and
(international) migration cause the interest in agriculture to be
differentiated;

Division of plots of land due to inheritance reduces the size
of many farms below the subsistence level. Thus, the majority
of the agricultural households seek work off the farm or they
work at the marginal level in severe poverty;

The youth have only a limited interest in taking up agriculture;
Instruments for the transfer of user rights to individuals /
households that are motivated to work in agriculture are
lacking, or they are not accepted, i.e. they are blocked by
powerful interest groups.

Due to sectoral change and an acceleration in dynamics in de-

veloping regions, land is used for other functions than in pure
agrarian societies. An inequitable system of land tenure can hin-
der the necessary adaptation of these new functions:

Urban agriculture, suburban development, squatter move-
ments and livestock keeping in and near the cities demon-
strate the limits of the functionality of existing institutional
regulations for land used for agriculture;

Increasing land speculation, "windfall profits", and strategies
for avoiding taxes are not collected and absorbed by appro-
priate (fiscal) instruments;



The increasing interest in social security through land is often
in conflict with the objective of increasing agricultural pro-
duction;

The (often informal) transfer of agricultural land to land for
urban settlements necessitates amended, i.e. totally new legal
regulations and fiscal instruments.

It follows that the existing relationship between state land Re-examination of the
policies, the implementing administration, the legislation on land  relationship between
and the system of land tenure requires frequent examination. government land tenure

The takeover or forced acquisition of former tribal rights by  systems

the central government often leads to insecurity, contradic-

tion, legal vacuums and arbitrary use of power by the admini-

stration;

The legislation which forms the framework is inadequate to

some degree; however, it is also partially excessive, for exam-

ple with lease restrictions, through which the government

considerably restricts the land uset's freedom to make eco-

nomic decisions;

Such governmental interventions in the land tenure systems

and land use pattern have detrimental effects on the efficiency

of production;

However, the government does not attend to the require-

ments for an appropriate institutional framework (German

"Ordnungspolitif") resulting from the social responsibility from

land ownership.

1.5 Objectives of the Guiding Principles

The following five objectives of the ‘guiding principles’ are evi-  Five objectives
dent from the preceding problem outline:
It shows the current global and region-specific explosive na-
ture of the land issue in times of rapid economic, social and
cultural change.
It processes the experiences of the past in search of solutions
to land tenure problems and conflicts, and it verifies its rele-
vance to the current explosive nature of the development
policy constellations.
It identifies areas and leeway for dealing with development
cooperation within this interdisciplinary topic and proposes
methods and instruments and offers support.

11
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It attempts to make a contribution for the improvement of
the conceptual foundation for appropriate consideration of
land tenure in development cooperation.

It creates prerequisites for improving the expert abilities of
the partners involved in the development cooperation.

The ‘guiding principles’ are based upon the goals and guide-
lines of German development cooperation. They are to improve
the economic and social conditions for the people in the partner
countries and to facilitate the development of their creative
abilities. The development policy principles agree with the results
of the 1992 United Nations’ Conference on the Environment
and Development (UNCED, Agenda 21).

The ‘guiding principles’ should offer support for approaches
tfor reforms for the solution or reduction of land rights prob-
lems.

An improvement of resource allocation by defusing the land

issue, especially for the benefit of small and middle

landholders;

The support of access to land for (rural) groups living in

poverty;

The creation of higher legal security in the transfer and use of

land, especially for women;

The design of sustainable land use patterns; and

The demand for education and training in the field of land

tenure systems and land management.



Agenda 21

"Expanding human requirements and economic activities are placing ever increasing
pressures on land resources, creating competition and conflicts and resulting in
suboptimal use of both land and land resources." (Section 10.1)

"To ensure equitable access of rural people, particularly women, small farmers, landless
and indigenous people, to land, water and forest resources and to technologies,
financing, marketing, processing and distribution."” (Section 14.17)

"...to facilitate allocation of land to the uses that provide the greatest sustainable benefits
and to promote the transition to a sustainable and integrated management of land
resources." (Section 10.5)

"Implement policies to influence land tenure and property rights positively with due re-
cognition of the minimum size of land-holding required to maintain production and check
further fragmentation." (Section 14.9 c)

"Governments....should review and re-focus existing measures to achieve wider access
to land (Section 14.8 b), assign clear titles, rights and responsibilities for land and for
individuals or communities (Section 14.8 c), develop policies in extension and training,
...(Section 14.8 e), and develop guidelines for decentralization policies for rural develop-
ment through reorganization and strengthening of rural institutions." (Section 14.8 d)

(translated after BMU 1992)

Sovereign partner countries and the high potential for conflict Demand oriented

regarding land issues require a strict demand-orientated ap-
proach in development cooperation. This necessarily requires
the prior and accompanying critical policy dialogue between the
partners.

Development  cooperation  advisors can point out
shortcomings or undesirable consequences, call attention to
rights of discriminated groups, play the role of a mediator
(neutral trustees or ‘honest broker’) between the various in-
volved parties.

The embedment of land tenure institutional aspects into the
cultural, economic, political, technological and ecological envi-
ronment makes an interdisciplinary approach absolutely neces-
sary. Any planning which is not complex would often leave the
success of land tenure-related development cooperation projects

The role of counseling
and mediation

Interdisciplinary
approach
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to framework conditions which are way out of control for the
expert, thus, also, to chance.

A change in land tenure systems occurs within the framework
of regional and local structures of society, cultural norms or eco-
nomic constitutions. An inductive course of action and not sim-
ply the transfer of models having had success in other situations
forms the core of a culture-specific orientation.

Law is also tied to a culture. Fundamental regulations found in
land tenure are sanctioned normatively by culture. However,
reforms in the systems of land tenure often result in long-lasting
changes of the cultural environment. Ignoring these cultural
factors, therefore, questions the efficiency and sustainability of
development cooperation projects. It especially endangers the
acceptance of the projects by the population.

A large span of time often lies between the first debates, the
problem analysis and an often step-wise reduction or elimination
of obstacles in the way of development based on land tenure.
Due to the large number of relevant actors, the strongly
diverging interests and the complexity of the instruments (for
example, regulations for implementation), the processes are sel-
dom straightforward. They are partially erratic, they may come to
a standstill or they may even be broken off temporarily.

Flexibility and openness of planning and implementation are
thus very important. A process-oriented approach meaning step-
wise, iterative planning and implementation must therefore be a
basic characteristic of programs in the area of land tenure sys-
tems. Last but not least they should therefore be understood and
be put into practice as a "mutual learning process".



2 Global Importance of the Land Issue,
Guidelines and Property Systems

2.1 Increase in the Explosive Nature of the Land
Issue

Land tenure problems are gaining in importance worldwide.
The high population pressure, increase in resource degradation,
region-specific food shortages, transformation of political sys-
tems, (violent) regional and supra-regional resource conflicts and
"land grabbing" by the urban and rural elite as well as by the
poor have brought the land issue to the public's view.

Photo 2: The land issue in the daily press
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Many states have given rise to uncertainty of the law through
their frequent, massive and erratic interventions in land tenure
(taking into public ownership, re-privatization) and important

The problem of
substantial state
intervention
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basic rights (family law, right of inheritance, water rights, etc.).
In many regions these uncertainties are even stronger due to an
overlapping of autochthonous and "modern" legal systems. A
comprehensive legal system regulating the access and use of land
which is consistent and transparent and easy for every user to
utilize does not exist (with a few exceptions) in developing or
transforming countries.

However, it should not be overlooked that only the govern-
ment can take measures to eliminate an unequal distribution of
land, especially in Latin America, but also in Asia; and, for ex-
ample, only the government can create a situation in which the
notion of property includes the feeling of social responsibility.

Despite increasing land conflicts and continual degradation of
land, the international development cooperation has neglected
the land tenure issue too long or accepted it as a fixed frame-
work condition unable to be influenced. Land tenure systems are
fundamental for efficient, sustainable agricultural production, to
stem poverty and violence and for social equality. In addition,
land tenure systems are basic elements for securing the de-
velopment process in a sustainable manner. Global and region-
specific issues differ and cause varying key problems.

2.1.1 Global Trends

Population growth, conversion of agricultural land due to ur-
banization or industrialization and the degradation of land are
rendering land scarce for agricultural purposes. This is even true
in areas that have been regarded as having relatively abundant
land. The conflicts between different user groups such as crop
farmers, mobile livestock keepers and forest users, and between
the indigenous population and immigrants or urban dwellers and
agriculturists are thus intensified.

Population growth and an increase in purchasing power de-
mand more and a higher quality of food to be available. Agri-
cultural production is behind its potential due to shortcomings
in the land tenure systems such as farms being too small, lack of
incentives as a result of uncertain lease conditions, reduction in
soil fertility and land immobility. This is reinforced by deficient
development support schemes for smallholders and an often
unfavorable price policy.

In view of rapidly growing cities and sectoral change with a
declining contribution from agriculture to the national product
and employment, the change of land use from cropland to other



forms is increasing rapidly. From 1990 to the year 2020 a total of
approximately 14 million hectares (approx. 475,000 ha/yr.) in
developing countries will be converted for urban purposes
(Rosegrant et al. 1997). Even though this loss of potential crop-
land does not limit agricultural growth globally (see below), in
countries like China in which only nine percent of the area can
be used for agricultural purposes, major concern about loss of
land due to infrastructure and urbanization exists ot, at least,
should exist.

The meaning of the loss of land due to urbaniza-
tion and industrialization

"There is no doubt that this rapid urbanization will remove
some agricultural land from production. Indeed, the conver-
sion of land from agricultural uses to higher valued uses of
the fringes of urban areas is part of the process of economic
development, generating in most cases significant economic
benefits. Biased urban and industrial growth strategies, to-
gether with the neglect of the agricultural sector, have also
led to significant damage to prime agricultural land. How-
ever, there is little evidence that the process of land conver-
sion to urban uses poses a serious threat to future global
food production.[...] A possible loss of 14 million ha of agri-
cultural land to urban uses in the developing countries ap-
pears small compared to potential expansions in crop area,
and the continued increases in cropping intensity on existing
cultivated areas."

(Rosegrant et al. 1997)

Measures for sustaining soil fertility act as investments for in-
creasing soil productivity since they increase future yields and the
value of the land as a capital investment. When property rights
are not definite or uncertain, then farmers live in permanent
uncertainty as to whether they will receive the yields of their fi-
nancial or labor efforts. They must fear expropriation, expulsion
from their land or a worsening of their lease conditions and thus
include these in their actions and planning. Uncertainty of the
law is the largest hindering factor for productive and future-ori-
ented land use.

Population pressure, governmental interventions in the local
authority structures, migration, increasing individualization of

Lack of investment due

to legal uncertainty

Pressure on communal
property
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property rights and changes in land use, for example, due to new
technologies undermine autochthonous communal property
regimes step-by-step. As a preliminary end point of this process,
their property belongs to the state or private parties worldwide.
Though a "re-communization" is often discussed, it is on the
one hand hardly possible to directly connect this with institu-
tionalized regulations of the past due to changes taking place so
rapidly. On the other hand new models must first prove to be
efficient.

Women are usually robbed of their usufructuary rights and in
secondary rights (wood gathering and access to water) particu-
larly when communal property is transformed into private or
state property. Thus, they are often forced to seek other eco-
nomic niches. Households led by women find themselves in
marginal situations quickly. Since the spirit and text of state laws
often deviate considerably from reality, it is difficult or impossi-
ble for these women to defend themselves in conflict situations
against male interests.

Income distribution and the extent of poverty (not only for
women) are determined in agrarian societies by the provision
and access to land since only few countries exhibit true land
shortages (e.g. Bangladesh and Rwanda). Land reforms for the
equal distribution of property and land are a necessary but by no
means a sufficient prerequisite for overcoming the varying
problems due to poverty. Once allocated property rights can
often not be used productively due to governmental prohibitions
(limitations as to which crops can be cultivated) or continuous
exercise of power by groups ruling over the poor (large land-
holders over their tenants and squatters, blackmail for protection
money). Lacking complementary economic resources (physical
infrastructure, farming technology, capital markets) enhance
these effects.

Property and land act less and less as a source of social secu-
rity for agrarian populations. Here, the continuous decrease in
land area per person combines with the fact that food and shel-
ter (which were available as social security in agrarian societies)
are no longer sufficient today. In addition, the need for cash is
continuously increasing, and smallholders can hardly raise it
anymore.

The interest in farming is decreasing due to decreasing land
area per family and increasing land degradation. A change in
attitude towards farming has particularly taken place in the



younger generation. Their interest is no longer so focused on
taking over the farm from their elders, but rather on employ-
ment possibilities outside the agricultural sector. In time, mecha-
nisms will be necessary for land transfer to those households
which would like to continue farming. The differentiation be-
tween households involved in farming that are dedicated to
farming and have sufficient area and those having areas so small
that they can subsist only with off-farm income requires a new
system of promotional policy (Kuhnen 1995).

An increasing number of landless people require productive  The need for employment
employment either in rural or in urban areas. For them, opportunities
measures of regional development (for example, training for
non-agricultural jobs) are more important than land and agri-
cultural policies. Since the absorption capacity in the formal in-
dustrial and in the service sectors is very limited, rationalization
in farming (like mechanization) can have precarious results. In-
formal sectors offer many seeking jobs a meager living, however
only with low legal security.

In many countries the implementation of agrarian reforms has ~ Governments often are

a low priority. Governments argue that their financial situation  overtaxed with reforms
does not allow for these reforms, and they are not sufficiently
supported by international donors. Compensatory payments for
expropriation due to land reforms or the establishment and care
of new institutions like "land register" cause problems. The
organizational abilities of the administration are not only limited
by inadequate education and lack of materials (e.g. in land
valuation or in land register), but also by internal blockades in
the flow of information. The representatives of the large
landholders in parliament attempt to escape their expropriation
by implementing massive special-interest policies (Section 3.5.2).
New laws which are inadequate and full of loopholes are a
consequence thereof; in addition, they intensify the burden to
the administration and the legal uncertainty. Since corrupt sec-
tions of the bureaucracy can simultaneously be beneficiaries of
ambiguous legal situations, the will for reformation is often non-
existent.

Formal institutions dealing with land tenure conflicts often do  Inadequacy of formal
not correspond to basic legal criteria. Disputes over land issues, legal institutions
for example, are often processed by the same administration that
already made the contestable decision; thus, favoritism and cor-
ruption can hardly be controlled. Knowledge of adequate im-
plementation of modern land tenure is seldom widespread, thus
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offering the well-informed elite possibilities for manipulation.
Trust in the legal settlement of land disputes cannot develop in
the population under such circumstances.

Sociological dimensions of corruption

Access to and ownership by the indigenous populations of land, the major resource of
production, were irrevocably interfered with during British colonial rule. Prior to colonial
rule access to and ownership of land by the community at large had been sustained in
most of our societies whose social hierarchies were less pyramidal and in which the ethic
of the social predominated. Major transformation was effected when colonial rule ele-
vated the individual self-attribute to predominance by introducing the culture and eco-
nomics of individual land tenure. The seeds of corruption were sown.

Through colonial legal fiat, the indigenous populations were rendered landless and be-
came squatters on their own ancestral lands as ownership became a prerogative of the
British Crown. This fundamental disinheritance was "legalized" either through a decree or
a "legislated" instrument by an unelected and, hence, an undemaocratic colonial legisla-
ture. In the legislation under the East African (Lands) Order in Council, the figment of
legality in dispossessing Africans of their land by obtaining an agreement through a
"treaty" with elders or chiefs was discarded.

At the political level, the indigenous populations were marginalized from power en masse
through the policy of racism. The cultures, institutions and values of the Africans were
corrupted by the institutions and values of imposed British culture. Within such a social
environment of disequilibrium, corruption broke loose. However, it rarely became a
"public" concern because it was basically confined within the European population with
its victims being Africans. Also, because of the widespread illiteracy among the African
people, and because the colonial regime was an autocracy, avenues to express concern
about the existence of such a social menace were discouraged. For example, the British
colonial regime handed over to Lord Delamere 100,000 acres of the best Kenya land at
the cost of a penny per acre. Also, at a give-away price, Lord Francis Scott and the East
African Estates Ltd. got 350,000 acres. If this is not corruption, then one should not
quibble over the prevailing practice of the KANU regime of giving "government" land and
property at a throw-away price to its supporters.

(Kibwana et al. 1996)

Shortage of functional The high hopes set in the creation of land markets, especially
land markets by the neoliberal economists, do not fulfill the expectations to
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the foreseen degree. This is partially due to problems in the
registration of titles, partially to limitations on land transactions
(prohibition of lending and leasing) and lack of transparency in



the land market. Thus, the efficiency of the land markets is limi-
ted up to now.

2.1.2 Regional Focal Points

These global trends are combined with acute region-specific
highlights.

The current agrarian structure and land tenure in "long-set-
tled" regions of Latin America are the result of the contradic-
tions from colonial times between the large landholders on the
one hand (latifundium) and the smallholders (minifundium) on
the other hand (Thiesenbusen 1995). In addition, there are forms
of ownership created in the newer agricultural colonization pe-
riod around the change of the 20th century that have been em-
phasized since the 1950's especially in the humid tropical low-
lands. An increase in the transition of commercial farmers to
modern agriculture has been noted as well. Although there has
been an increase in production as a result, its economic
dynamics have hardly improved the social problems.

Despite migration to the cities, population pressure is on the
rise in many rural areas. In addition, the divided inheritance of
land intensifies the situation as it has a devastating effect on the
minifundium. Migration, promoted in part by the government,
to available land reserves of the savanna and tropical rain forest
can at most buffer or delay the resulting social tension. Besides
government-supported programs, spontaneous, not planned
migration is also increasing. Illegal occupation of land (squatting)
is not only concentrated on state property or communal land of
indigenous groups in the humid tropical lowlands. Since the
1950's, land occupation of private property in the "areas long
settled" is also rapidly rising (Mertins 1996).

Increasing land conflicts lead more and more to severe ten-
sion that is released by regular public violence. In the last decade,
approximately 1000 people were killed in fighting for land in
Brazil alone. In many countries the indigenous communities are
especially affected.

Population growth, market integration, land degradation, the
introduction of modern production methods and urbanization
are causing land shortages to be an issue more frequently also in
Africa. Colonial and national government land policy interven-
tions have accelerated the breakdown of autochthonous com-
munal land rights. Together they have intensified the dispute
about access to land. The juxtaposed existence of autoch-

Latin America

Africa
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thonous and "modern" structures, values and legal systems
weaken each other. A lack of orientation and lawlessness is thus
propagated (Kirk 1998a, Miinkner 1996). The dissolution of
autochthonous land tenure causes especially the poorest to lose
their social security. In many regions the low productivity on the
smallest plots is resulting in increasing numbers of families not
being able to meet their needs from farming, so they are mi-
grating to cities to improve their living situation.

Conflicts of land use and access to land within and between
countries are increasing in number and violence. In many re-
gions these conflicts escalate to civil wars particularly along eth-
nic boundaries. In the Northern part of Ghana, over 2000 peo-
ple died in 1994 due to land conflicts and a quarter million fled.
Streams of refugees effect new land conflicts with the result that
the danger of further escalation is inherent (e.g. in Burundi,
Rwanda, Rep. of Congo).

Production increase due to the "Green Revolution", experi-
ences of millions of migrants (primarily to the oil-producing
countries) and the positive economic development have caused
the stagnation in numerous rural Asian areas to be overcome
since the end of the 1960's. Simultaneously, however, the farm
size has further decreased due to population pressure and parti-
tioning of holdings (Kubnen 1995). Already, approximately three-
fourths of all Asian farming households no longer have enough
land at their disposal to live at the subsistence level. Neverthe-
less, in some Asian countries (like the Philippines), the potential
for agrarian reform in the sense of expropriation of large land-
holders and a redistribution of land remains.

The interest in farming is decreasing due to further reduction
in the amount of arable land a family has. In time, mechanisms
for the transfer of land to households that desire to farm will be
necessary.

In many regions land is being assigned new functions. Due to
the increasing urbanization and industrialization, ever increasing
amounts of arable land in suburban areas are being transformed
into housing areas, industrial areas, infrastructure projects and
recreational areas. This conversion of land is a trigger for con-
flicts over and over again because urbanization affects fertile
land in the lowland areas much more than marginal land.

In some Asian countries as well, the overlapping of different
legal systems like national laws and autochthonous rights leads
to conflicts and insecurity (e.g. Indonesia and Malaysia).



Photo 3: Rice terraces in Indonesia

(Source: U. Scholz)

A far-reaching restructuring process through the transfor-
mation of an economic system with central planning into market
economies was the result of the political and economic collapse
of the centrally planned economies in the former Soviet repub-
lics and in Central and Eastern Europe. The model for the fu-
ture foresees organizational forms that are decentralized and
have market-oriented incentives. However, they are not neces-
sarily exclusively private property-based (Csak:i & Lerman 1996).
In all countries undergoing transformation, the rural population
and the decision-making bodies fear the risks of individual land
cultivation of family farms and the risk of giving up the security
of the former state-owned farm. The reservations against collec-
tives, such as production cooperatives, negative distribution ef-
fects and the social consequences of deregulated land markets
are great. It is expected that land concentration might increase;
land speculation might occur on a large scale; land will be sold
out to powerful urban groups and financially strong interna-
tional investors; and ethnic conflicts over land will take place.
The complexity required for a reformed land tenure system is
often too much to handle for the administration and judiciary
concerned with the transformation.

Transforming economies
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2.2 Models and Concepts around Land

The concepts and guiding principles for land issues have been
subject to rapid change in the past years. Land stands for prop-
erty, it is an object of agricultural and industrial use, i.e. a pro-
duction factor besides labor and capital. Land embodies many
more dimensions such as homeland, place of ancestry, a prere-
quisite for realizing individual freedom, basis for survival, but it
is also an object that is taxed and desired by governments and
interest groups; it is a basis of power and dependency and a
cause of conflict and war. All these ideas tie the physical object
to the human idea of how to monopolize, own, use and secure
it.

This "social construction of land" (Bromley 1996) is currently
being re-examined and determined by market economy reforms
in most of the partner countries, by further reaching transfor-
mational processes in the Central and East European countries
and the former Soviet Union, by the globalization of national
economies, and by the discussion on social responsibility with
respect to property in the far-reaching structural changes of in-
dustrial societies.

The respective land tenure systems in developing and indus-
trial societies are based on values and norms that can only rarely
be taken out of their respective context. The ‘guiding principles’
are based on merely four guidelines that intentionally also ac-
company the new orientation of German development coopera-
tion. They provide the foundation for evaluation of land tenure
systems:

Certainty of the law and reforms,

Rule of law and human rights,

Participation (of the population) in the political process of
dealing with the land issue, and

The meaning of property in a market economy system.

2.2.1 Certainty of the Law and Reforms

Certainty and security of the law constitute the key concept
tfor every development policy discussion on the problems and
challenges concerning land tenure.

Regardless of whether one considers the failure of govern-
ments, development cooperation or NGO projects, one is con-
tronted with the lack of security with respect to land. This secu-



rity is so natural for us that we hardly take notice of it any more
in successful market economies, e.g. the security of being able to
keep and bequeath land in use or the security of collateral that a
creditor may demand. The fact that this security is not available
in all societies is not necessarily apparent since there is a plethora
of alternative policies disguising this deficiency.

Promising measures towards a change into market economies
remain with only limited consequences as the majority of the
population pushing for entrepreneurial opportunities has limited
possibilities for obtaining credit and being granted a loan based
on land. This limitation is due to land not being registered at the
land registry, the land being non-transferable in some countries
as it is state property or the land only being able to be utilized in
a limited fashion due to prohibitions and restrictions on land
cultivation.

Of course, the land use rights do not remain unchanged in
such situations. In colonial times the so-called traditional
authorities further developed (they were often new creations
themselves). These were responsible for land distribution and
conflict arbitration. Analogously, the creation of these
"traditional authorities" is currently occurring in the follower
states of the former Soviet Union. The lack of functional legal
institutions, especially in areas where land is increasing in value,
has not led to a vacuum, but rather to a mobilization and redis-
covery of clans, tribes and religious brotherhoods. They are
characterized by having very flexible (one could almost say
vague) legal principles. Collectivism or hierarchies are imple-
mented as organizational principles.

With respect to development orientation, it is not desired that
smallholders be afraid of the possible effects of an increase in
value of their land under these conditions. The more powerful
could acquire more land due to the increase in land value
through public measures like road construction, erosion control,
irrigation or private investments such as clearing or planting
trees. The use of law as an instrument of uncontrolled power is
present in both African and Asian countries. The practices of
some state administrations follow neither the laws of the tradi-
tional nor modern authorities. In the case of a conflict, the ad-
ministration not the court makes the decision. They randomly
expropriate the land to benefit their own individual interests, or
they only become active when blackmail money has been paid
and "award" the land under massive pressure to solvent urban

Lack of collateral

Emergence of legal

insecurity: the new role

of "traditional
authorities”

Law in the hands of
uncontrolled power
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investors or political followers. These people by no means use
the land more intensively than the previous smallholder.

Overview 2: Certainty of the law in the transfer and
use of land

socially oriented
market economyv system

DEMOCRATIZATION / MARKET
ECONOMY

ECONOMY SOCIETY

Secure framework Human rights

conditions for economic o
activities Spread of justice and law|
Development of land Political participation

markets _ _
Preserve cultural identitv

Government revenue PN

Limitation and
predictability of
governmental actions
= calculable risk for private decision making

=

institutional enforcement of legal claims to land

®

in conflict situations certainty of the law in the
case of land transfer and land use

When legal security exists for the transfer and use of land and
the institutional enforcement of legal claims is present, then the
key prerequisites for socioeconomic development are existing.
The base is less and less the control and command state of the
past, but rather the private sector either as an individual business
or a cooperative in competition with (para-) governmental
establishments (e.g. in the former Soviet Union or African
countries). The risk of private economic decisions is only calcu-



lable when governments' activities are predictable. Legal security
thus also gains an eminent sociopolitical and institutional dimen-
sion derived from the immediate economic meaning.

In order for the law to serve as a system as free from conflict
as possible for humans living together, it must be unambiguous,
clear and reliable. Certainty of the law means that those
possessing the rights can be certain that their rights will be valid
as long as they are not revoked in a legal and comprehensible
way. Therefore, legal security cannot be separated from the rule
of law.

For this to happen, the three following things must be equally
guaranteed:

Certainty of assignment of law,

Rapid information on attainable rights or rights to be re-
spected, and

Conflict arbitration.

Certainty of assignment is existing when the legal system pro-
vides flexibility and diversity by differentiating between property
rights (lease, mortgaging, sale, bequeathal, etc.) and when these
rights are transferable in their different forms.

The local land registry and cadastre can be a source of quick
information. However, these are only not a threat and a
"weapon of the powerful", especially in the case of decentralized
organization, when they are managed and controlled by other
legal authorities (courts, but also notaries and chartered survey-
ors). The law only then remains the most important orientation
if transactions are mutually agreed upon and at an acceptable
cost, and if solutions through institutions having more
legitimacy can be found in an acceptable amount of time and at
affordable prices in the case of a conflict. Delays lead to a bypass
or circumvention of the law.

Courts and arbitrators, in hierarchical order, are the authorities
responsible for arbitration. Of course, without authorities (e.g.
bailiff) to implement decisions made by the court, the decisions
are of little value.

Legal pluralism, i.e. competing acts or orders in view of the
very same pieces of land, must not be tolerated, but in view of
clearly marked areas, autonomous corporations might have a say
in shaping such institutions. Water acts or hunting rights might

Certainty of assignment

Prompt information on
transactions

Hierarchical order of

authorities responsible

for arbitration
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be managed by specific associations (e.g. cooperatives) which
could set up their own statutes. However, such rules and regula-
tions must be made subject to judicial review.

As long as clear assignments, quick and inexpensive access to
public information and clear arbitration are guaranteed such re-
gional or object-related differentiation may work more smoothly
than centrally organized law systems.

2.2.2 Rule of Law

Rule of law means having respect for the constitution and
human rights, the creation or reinforcement of independent
parliaments and an independent judiciary (division of power).
Rule of law is exemplified by courts being bound to the law. It
also includes the independent judicial review of controversial
governmental measures. Thus, criteria for decision making and
processes for awarding land, land valuation, expropriation for
public interest, and taxing of land become transparent and
controllable. Rule of law is, therefore, able to limit the arbitrari-
ness of governmental and private activities. It makes the activi-
ties predictable and secures the institutional enforcement of legal
claims. Legal security for which rule of law is a prerequisite pro-
motes the development of the economic and social potential of
the people and their private decisions.

The elements of the rule of law:
The rule of law encompasses the following elements:

a guarantee of basic rights

the separation of powers

the legality of administration

the constitutionality of laws

the independence of judges

prohibition of the retroactive effect of criminal
laws

judicial remedies and judicial review

certainty as to law and justice

Source: School of Administration (1997)

The different historical experiences that the European coun-
tries have had with reform and transformation show two things.



The public discussion on bills (in Germany at the time of crea-
tion of the BGB, the German Civil Code) is critical for the new
land tenure systems to be accepted. Legitimacy can only be
attained if the new law is more differentiated than the old, and if
it is understood by those affected by it. It can only be preserved
if tasks traditionally bound to land tenure are taken over by
other institutions and if legal security is guaranteed by public
proceedings and quick, low-cost arbitration or enforcement of
the law.

Rule of law always enables and requires an increase in partici-
pation of the involved and affected groups.

2.2.3 Participation in Designing Systems of Land
Tenure

Without participation of all those directly and indirectly
affected by a new or modified system of land tenure, autoch-
thonous land tenure rules and local knowledge cannot be inte-
grated in this process, since the respective design of land tenure
regulations is always normatively sanctioned. The law is also al-
ways culturally bound even when the fundamental provisions for
land access, its use, its bequeathal, the modes of distribution
(50:50 share of the harvest for sharecropping) or mechanisms
for solving conflicts demonstrate predominatly strong cross-
cultural parallels.

If any reformed legislation will be able to reflect the complex-
ity and differentiation of current land tenure system in practice it
is urgently needed to integrate the different actors and interest
groups in the process of its formulation. The legislator in the
capital is often hardly in a position to do so.

This is true, for example, for the connection of collective
property rights with entitlements to benefit streams, e.g. social
security. Young people receive the right to cultivate land, though
it is possessed by the collective and is controlled by traditional
authorities (tribal lands and lineage lands). However, they must
provide for the elders, not only their own parents. Currently, this
connection is disintegrating. The land is being used, the benefits
are taken, but the responsibilities are disregarded. The commu-
nity elders can hardly take legal action for securing these rights.

If the current tendency continues, the poverty of many older
people will increase (¢f 3.6). It is crucial that differentiated regu-
lations are elaborated with the active participation of the affected
members of the community in the design of the legal framework

Securing autochthonous

land/property rights

Example: the nexus
between collective
property rights and
entitlements to benefit
streams
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which affects the effectivity of the land tenure conditions. Legal
action can be taken in order to obtain enforceable rights to pay
for somebody’s keep on the one hand and claim encumbrances
on land on the other hand within a modified system of land ten-
ure and legal and regulatory framework.

Actors on the political level and economically active groups
striving for the legal rights to use land must be informed about
the many and diverse approaches to solutions in the case of
modifications and about the conceivable greater complexities.
Blockades that stem from the false alternatives of the status quo
on the one hand and, for example, a simplified form of privati-
zation and individualization on the other can only be avoided in
this way. Both the international comparison of the various
agrarian reforms and land tenure concepts and the inclusion of
historical experience of present industrial countries are
necessary.

In the case of land tenure problems that are politically delicate
and characterized by serious conflicts of interests, participation
is the prerequisite for finding a consensus among those involved
and keeping the conflicts within limits.

2.2.4 The Meaning of Property

The property rights system is a core element of the economic
system. Because its form was considered the fundamental
difference between market economies and centrally planned
economies, historically the "great" theoretical, ideological de-
bates took place especially on the justification for existence of
property. The current debates in transforming societies are no
longer about the conflict between property and not having
property, but about the conflict between state and private
property (Knieper & Kandelhard 1995). The dispute is about who
carries the property title, not its substance. Simultaneously, dis-
cussions about the political and legal power bound to property
and its limits are being conducted.

The central theme of the market economy system is property
including the property of land. This property must be defined
uniformly and universally for legal understanding, not according
to different subjects (individual, community, state or founda-
tion). Such uniformity should be founded in the constitution.
Property must be available to all market players, i.e. the state as
an involved party must also have access to it, so it can purchase
property (=state property) or privatize existing (state) property.



The concept of property can only be introduced within the Property is not identical
framework of the constitutional order, and the codification of  to privatization
the term property should not be confused with the term priva-
tization as is repeatedly done in the current debate on land re-
torms. The transfer of property rights from one person to an-
other and also from the government in previous centrally
planned economies to new private owners (commonly called
"privatization") occurs within the general forms of civil law. It
is regulated through a contract and the formal transfer of the
title of ownership (e.g. through the change in the land registry).

If the state decides to transfer former state property, then this
must lead to a final transfer of title as well.

Systems of land tenure and land ownership must, therefore, = Property and other
always be considered in conjunction with other bodies of law,  bodies of law
which form a framework for the economic system, such as
contract law, family law, inheritance law, tax law, water law and
environmental law. The economic use of land and its resulting
social dynamics are decisively influenced by these framework
conditions. The codification of property must go hand-in-hand
with the codification of public law and the legislation of the
administration of economic transactions. (Kwieper & Kandel-
hard 1995)

The existence of property does not lead to the end of eco- Social responsibility and

nomic, social and environmental policies of the government  the restriction of property
since property, especially with regard to the property of land, is
generally socially bound and should also serve the public weal.
Even private property excludes in no way access to the state, it is
subject to general social obligations and restrictions. The protec-
tion of the environment and management of air space and min-
eral resources can be realized as supraordinate tasks of the state
or of decentralized self-administered authorities.

2.3 Property Regimes in Land
A Socioeconomic Analysis

2.3.1 Property Regimes: An Overview

A wide variety of land tenure systems can be found in de- Common structures in
veloping and transforming countries. Fundamental elements various land tenure
have continued to develop autochthonous systems on an evolu-  systems
tionary basis; others were introduced by colonial administra-
tions, and these were often disposed of and replaced by the in-
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Four idealistic systems of
land tenure

Land tenure institutions

Private property

dependent national states. Others still were cast out by socialist
revolutions and reintroduced in part in recent years after the
collapse of socialist systems. Therefore, parallels and overlapping
of the different spheres constitute the existing systems of land
tenure.

The following four idealistic property rights systems in land can
be distinguished from one another:

Private property,

State property,

Common (communal) property, and

Systems with unrestricted access to resources (=open access).

A socioeconomic analysis highlighting the strengths and
weaknesses of the various land tenure systems can be found in
the following summarization of the key ideas and their institu-
tional foundations. In addition, the efficiency of the systems
under various conditions and their limitations are presented
(Baland & Plattean 1996, Bromley & Cernea 1989, Hardin 1968,
Kirk 1998a, Ostrom 1992).

Institutions "[...] are the humanly devised constraints that
structure political, economic, and social interactions. They con-
sist of both informal constraints (sanctions, taboos, customs,
traditions and codes of conduct) and formal rules (conventions,
laws, property rights)." (North 1991). A strict division between
institutions and organizations is often hardly possible as or-
ganizations are created to operationalize institutions in specific
situations, for example, through businesses, households, land
registries or departments for land development.

Key ideas and principles Benefits and problems

Private property in case of clearly defined - Since the private land owner receives all of the
ownership rights and wuser rights  revenues due from his investment, the saying that
guarantees the owner the yield of his  he can turn "sand into gold" has a sound basis. The

investment exclusively,

however, it also
responsibilities

servitudes), imposes

prerequisites are, however, having a sufficient farm
assigns  him size, having total freedom to make decisions on
(encumbrances, land use patterns, a positive attitude towards work,
duties and a high regard for savings and investments and ex-

liabilities when the responsibilities are ternal support (access to new technologies, credit,
disregarded (compensation, default). marketing and supply organizations, etc. The ability

The Document of Title
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to pass on or sell the land can then be very moti-



Private property

Key ideas and principles Benefits and problems

gives the owner the right to use the
land within the limits of the law (land
use plans, environmental protection -
restrictions),
to exclude others from resulting
revenues,
to sell, to bequeath, to give away or to
lease,
to pass secondary rights (e.g. hunting -
or gathering) on to third parties or to
mortgage the land.
Private property probably does not exist any-
where in its pure form including in northern
countries as ecological restrictions, social
responsibility or land taxes must be con-
sidered.
Very different agrarian structures have de-
veloped based on private property.
Family farms exist in egalitarian structures
like in areas with market oriented agrarian
reforms (Kenya, Taiwan, and South Korea),
or in very inegalitarian structures such as in
Latin America. haciendas, commercial
middle-sized farms and marginal exis-
tences coexist on the basis of private
property of land (Wachter 1996).
In addition, individual private property does not
necessarily mean self-cultivation as especially
in Asia and Europe the majority of the land is
used by tenants.

State property

vating to maintain the value of the land by farming
sustainably.

However, private property is not a necessary con-
dition for an economically successful and sustain-
able use of land. For example, one of the proto-
types of a productive modern farmer is the German
"domain tenant", who leases the land for 12 to 20
years from the state.

Private land property loses its productive function if
it is used as an object for speculation when land is
not liable for taxation or if it is used primarily to se-
cure one’s assets.

Private property requires differentiated functional
markets for goods and land, labor and capital mar-
kets in order to develop. It necessitates a large
number of "external” institutions and basic rights for
further support like a highly efficient land registry,
contract law, inheritance law, family law, tax law.
Owners can be bound to a social and increasingly
ecological sustainable land use by the law.

The government is free to introduce maximum
(ceilings) and minimum sizes (floors) which regu-
late transfers of private property in the case of sale
or inheritance, for example. It can also prohibit the
sale of land to foreigners, it can prohibit mortgage
of the land, and it can introduce preemption rights.

Key ideas and principles Benefits and problems

If land becomes state property, it is usually to
enable the government to implement its ideas
on its functions with respect to distributional
and social objectives or allocation efficiency

Governments, regional and local authorities or
parastatals claim the ultimate competence for the
distribution and use of land resources. Whether the
state actually takes over the management of the
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State property

Key ideas and principles

and modernization.
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State property can come about through
conguest, formal nationalization of prior
crown lands, purchase, gift, expropriation
with or without compensation or by land
takeover when there is no clear title.

To overcome the colonial inheritance,
many states which had become
independent nationalized the land and
experimented with direct state influence on
the resource management. Land reforms
were attempted especially in the 1960’s
and 1970’s. However, when the socialist
economic and social order collapsed, state
divestiture was again on the agenda
worldwide.

Benefits and problems

land use and its revenues is its own decision. It
often transfers both to individuals or groups and
limits itself to the reservation of title. Governmental
land, however, can be leased or used by state-
owned businesses.

Having total responsibility of resource use has
proven to be very unproductive for most countries
since the financial and administrative capacities and
the training requirements of the state are not
sufficient. In addition, the states are hopelessly
over-taxed in their attempt to secure appropriate
land management. Potentially discriminated groups
could lose the resources required for securing their
livelihood by state mismanagement (e.g. mobile
livestock keepers and forest users).

The direct cultivation of state farms has rarely been
successful due to lack of incentives and capabilities.
Paternalistic governmental restrictions for
individually or communally used land often cause
damage, even if they were planned for the
modernization of agriculture.



Common (communal) property

Key ideas and principles

Common or communal property of land pro-
vides the following:
has secured the livelihood of groups of
farmers, livestock keepers, hunters and
fishers over centuries;
allows for the sustainable use of spatially
isolated resources and secures the preser-
vation thereof in the long term through so-
cial control and sanctions;
enforces relatives and residential groups
that could not have realized using land indi-
vidually as private property to remain to-
gether;
guarantees the old and the sick their
entitiement benefits.

Common property is the property of a well-de-
fined and demarcated group that uses the land
communally according to known and mutually
accepted rules. Non-members of the group are
often excluded from use or have lesser rights.
Therefore, common property should not be
confused with open access.

The systems of autochthonous common
property must be differentiated from the collec-
tive ownership of land. Autochthonous land
ownership is based on informal institutional
arrangements that have evolved up to the time
the area was colonized or it became part of a
national state. These systems dominate in
Africa, in indigenous peoples in Latin America
and Asia and in nomadic groups of livestock
keepers in northern Africa and the Near East.

The Mexican agrarian reform transferred
large landholdings partly into communal land,
called Ejido. Land to be cultivated was granted
to the community members on a heritable
basis, while pastures are used commonly.

The collective ownership of land is the result

Benefits and problems

A socially legitimate authority is given the power
within the group. Its task is to manage the re-
sources as a common trust, to limit their use and
to secure their regeneration for the next genera-
tions.

Conceded individual claims are always only tem-
porary and cannot be sold outside the group.

If the endogenous systems of authority and sanc-
tions remain functional, then the preservation of
resources can be secured. The threats to the sys-
tem are due to internal and external factors, how-
ever (Wachter 1996).

When the group is opened due to market activi-
ties, migration and external land users (city
dwellers, new settlers, projects), then these criteria
become diluted stepwise and people become less
responsive to incentives and sanctioning
mechanisms.

The second key problem of the internal organiza-
tion lies in the insufficient work and investment in-
centives for the individual, simply known as a "free
rider situation" or the "prisoners' dilemma." Finally,
the inability to sell the user rights makes individual
access to credit and its business progress more
difficult since they cannot mortgage the land.

The main problem, however, of communal pro-
perty lies undoubtedly in the fact that the control of
access for externally interested can only rarely be
held. This is always the case when the indepen-
dent national state does not explicitly protect this
form of ownership through its legislation and/or
becomes involved in the rules and regulations of
the community. Then, the danger that
endogenously sanctioned norms will disintegrate
exists, and the transition to unlimited access to re-
sources is probable by individuals dealing in their
own self-interest.

The adaptation of communal ownership could

35



Common (communal) property

Key ideas and principles

of socialistic revolutions and collectivization
(previous "peasant associations" in Ethiopia,
Ujamaa villages in Tanzania, etc.). In particu-
lar, it is state ownership with collective land use
and division of labor.

In addition, in Israel individual ownership of
land was also eliminated (Kibbutz), however
due to other ideological reasons.

Systems of open access

Key ideas and principles

This is not a property system on its own, but
rather is a lack of property. In these cases in
which the access to land is unlimited, land be-
comes a good which easily can be plundered.
Since no one can be hindered from using the
revenues of the resource, hardly any incentives

Benefits and problems

hardly keep up with the speed of the processes of
change that affected it externally; for example, the
increase in population and the change from sub-
sistence-oriented to market-oriented production is
enforced by economic globalization, by migration
and erosion of the traditional group solidarity.

Benefits and problems

Systems having de facto open access to re-
sources and their disastrous consequences can
be found on all continents, including the indus-
trialized countries if one includes air and water.
Surmounting these situations is a particular
challenge for development cooperation.

for individual investments in resource protection
exist.

Islamic land tenure Property rights systems in land are often based on religion.
The spiritually sacred character of the African communal pro-
perty was already discussed. The importance of the religiously
founded Islamic land tenure is increasing worldwide. Even if
many institutional regulations can be attributed to the depicted
basic property regimes, absolute private property with unlimited
tenure rights is out of range since according to Islamic under-
standing Allah alone has the right to absolute ownership of all
wortldly things and individuals have only limited use of earthly
goods. In practice, a wide variety of graded rights similar to
ownership that can also be bequeathed have evolved. Thus, the
Islamic philosophy of property is, for example, more similar to
the African way of thinking than the northern ideal of private

property.

36



Religious concepts of tenure and property rights

As with customary concepts, Islamic tradition holds that land initially belongs to the per-
son who "vivifies" it. Also Islamic laws provide for defined rules of inheritance both for
males and females, either as shares or residuaries, as in Pakistan.

Under Islamic tenure systems, land is classified into four main categories: mulk (land
owned by an individual with full ownership rights); miri (land owned by the state, which
carries tassruf or use rights which can be sold by the owner or inherited, but over which
the state retains ownership); waqgf (land "stopped for God" and owned by religious
foundations); and musha (land owned collectively, originally under tribal tenure). In urban
areas, mulk land became widespread and facilitated the transfer and sale of land, though
in some cities extensive areas of land remain in waqf ownership, restricting access,
transfer and development.

(Payne 1997)

2.3.2 Forms of Land Access

Societies have developed a large repertoire of legitimate and  Comparable regulations

illegitimate forms of access to land which ranges from land culti-  worldwide
vation to formalized rules of purchase. Independent of whether

individuals, family groups, communities or the state is the land-

owner, some fundamental institutional regulations for access to

land can be identified worldwide. Most societies differentiate

between access possibilities for different groups of people. For

example, the purchase of land by foreigners can be subject to

special laws. Women often only gain access to land through their

social relationships with their husbands.

The first cultivation of fields in agricultural societies and the  First cultivation or
digging of a well by those involved in animal husbandry are rea-  planting of trees
sons for long-term rights to resources (in Africa, mostly as
common property and in Latin America almost exclusively as
private property), as long as no competing person or group
makes a claim. These rights are created, for example, when im-
migration to a previously unsettled area occurs. In Africa, as a
result, most permanent rights can be bequeathed only within a
founding lineage, but they are also transferable to non-members
(outsiders) temporarily (Kirk 1998a). However, they cannot be
sold. Compared to immigrants, the founding group always has
priority. The claim of ownership is manifested in the apparent
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results of the labor input, i.e. the cultivated fields, but also in the
planting of trees or simple demarcation of the boundaries.

The illegal seizure, clearing and use of state or private land by
spontaneous colonists in Latin America constitute an important
problem, as they contribute to the destruction of the tropical
rain forests. In the Brazilian Amazon and in the Amazon areas
of the Andes, the percentage of illegal use is 53% and 77% re-
spectively of all cleared forest area (Mertins 1996). As compensa-
tion for the agrarian reforms that did not take place, the spon-
taneous colonization was tolerated and even supported by the
subsequent legalization of the farmer’s activities and awarding of
a title of ownership. However, in the colonized areas of the
Amazon, the farmers were often followed by forced sale of their
land to financially sound groups as a result of indebtedness or
due to violent conflicts (see below).

Land is allocated by local land tenure authorities. In the course
of the life cycle of a family, household heads in Africa receive
additional land from a commonly owned reserve. This also ap-
plies if married sons separate from their families and establish
their own household. Once such land, inclusive of fallows, is
thus allocated, it remains their property. In most cases such land
may be devised. Arable land no longer needed, e.g. in old age,
will again be included in a commonly owned reserve.

Allocation of land to non-members of the group owning the
land is of a provisional nature. They are not allowed to transfer
the land once it has been awarded without permission to a third
party, nor are they allowed to bequeath it. They are often able
to use the land for an indefinite period of time. Symbolic gifts
in return for the land tenure authorities were not of substantial
value, so as not to be confused with lease payment (compare
with the lending of land). However, a smooth transfer to a lease
situation may occur if the value of this "gift" is high enough.

Families allow individuals or groups to use the land they own
for a period of time without expecting a fixed or quantitatively
significant return. The borrower usually has total freedom in
deciding how to use the land. However, two limitations exist.
Investments that would change the character of the land such
that the borrower could claim ownership are not allowed (Kirk
& Adokpo 1994). This especially includes the prohibition of
planting trees, building houses or digging wells. With the
resulting ban on tree planting, autochthonous land tenure often
fails to protect natural resources sufficiently. As a result, the



lender of the land often reserves the right to spontaneously take
it back without announcing it before-hand. Thus, a lack of cer-
tainty of the law can present a problem.

In the case of land lease, the tenant receives the right to use Lease arrangements
the land, and in return must pay a fixed monetary payment or
payment in kind (a portion of the harvest) or with labor. Both
fixed rent and sharecropping are possible. In the case of a fixed
rent, the tenant must make a fixed payment (e.g. money, goods
or labor on the owner's other fields) which was set in the con-
tract. In the sharecropping situation, the payment is set as a per-
centage of the harvest (worldwide often 50%) and thus depends
upon the harvest yield (Hayami & Otsuka 1993). In Asia, share-
cropping arrangements are usually for one year; they are nor-
mally extended, but only if the tenant "behaves".

The lease duration is set in advance only in the best situations;
it is only then that the tenant has a clear long-term view for
making investment decisions. The degree of autonomy with re-
spect to the structure of cultivation, land use and management
practices is dependent upon the type of lease and the agreed-
upon arrangements.

Complicated tenancy and sub-tenancy systems have developed  Types of lease in Asia
in Asia and Latin America that could only partly be simplified or  and Latin America
limited through agrarian reform measures (Kubnen 1982, Mertins
1996). Occupational tenancy and sharecropping arrangements,
for example, are used for the supply of haciendas with cheap
labor in Latin American countries. If the tenant is lacking alter-
native forms of income, then the lease conditions are dictated by
the owner. The lease relationships are, on the one hand, ce-
mented in lifelong, semi-feudal dependency structures as a result
of a high degree of indebtedness; and on the other hand often
characterized by legal insecurity due to verbal, ambiguous and ad
hoc amendable contracts.

In recent times, lease relationships in the densely populated Types of lease in Africa
coastal areas of African countries are gaining importance (Kirk
1998a). Sharecropping is becoming established here as well. It is
linked with a high degree of legal insecurity and the threat that
the owners will take back the land any time without letting the
tenant know in advance.

Lease is illegal in some countries, or its duration and amount  State attempts to regulate
are regulated. However, since freely agreed contracts upon lease  lease contracts
rules enable the parties to come to a consensus on the amount
of other inputs, such as draft animals and the calculation of local
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natural risks, labor input, uniform regulations for the entire
country may not always be to the benefit of the tenant. In Indo-
nesia, for example, informally arranged rent arrangements are
dependent on the region and may lie above or below the legal
guideline (Ldffler 1996).

Inheritance is the most common form of land transfer not
only in the case of private land property, but also in autoch-
thonous land tenure systems where land (and trees or wells) is
passed on within a lineage or extended family. The majority of
the inheritance is patrilinear in African and in many Asian coun-
tries.

Inheritance rules have an influence on the distribution of land,
especially on the farm size structure. As a rule, the land is dis-
tributed amongst all of the sons/children. In addition, rules for
the distribution according to the number of wives and their sons
exist. According to Islamic laws, the wives are entitled, at least
theoretically, to a clearly defined percentage, however, in reality,
they usually (must) pass it on to their brothers.

The divided inheritance of land as it is practiced worldwide
has many socioeconomic and ecological effects, especially for
smallholders. By continuously dividing up the land for inheri-
tance purposes, the micro-landholders are no longer in a posi-
tion to survive economically. This is particularly the case in Asia
and Latin America ("minifundio" in Latin America). Legalistic
administrative attempts to halt the fragmentation by setting
minimum limits for land size according to farm management
criteria (3-10 ha in Latin America, often less than one hectare in
Asia or Rwanda) are disputed since they are circumvented and
difficult to verify. A lack of off-farm employment opportunities
and unsuccessful migration with uncertain living conditions in
the cities make the cautious implementation of these alternative
rules of inheritance more difficult (such as compensation for
those renouncing their rights to their inheritance) to secure un-
divided inheritance of land.

Giving land as a donation while the testator is still living oc-
curs, for example, when a son marries and starts his own family
and thus requires land. In Africa, the oldest sons are sometimes
compensated (with the donation) as they have had to work
harder than the younger sons to support the older generation.
Gifts are often given as a gesture to poor relatives or to those
dependants for whom one feels responsible. This leads to de-
velopment or to reinforcement of patron-client relationship in



Asia or Latin America. Very often, however, intangible services
in return are hidden in these land transfer transactions, such as
unconditional political loyalty, permanent availability for help in
a crisis situation, etc.

Property rights in land are transferred through purchase on
land markets, i.e. one receives the land for a non-recurring ser-
vice in return. This is primarily monetary, but it can also be la-
bor. Land markets that function can make it easier for the
owners to have access to credit since land can be used as
collateral for the credit institution. It is usually only lucrative if
the land can really be sold. In the situation where there is mas-
sive indebtedness amongst smallholders, land markets relieve the
concentration of land into the hands of a few, resulting in mass
poverty.

Free land markets are, therefore, controversial also in inter-
national development cooperation and are often the subject of
state restrictions. However, imposed social restrictions are
problematic with respect to the efficiency of allocation. They
usually cannot prevent "informal grey" markets from being cre-
ated if great interest in selling exists, for example, to finance a
wedding, burial or in the case of illness. The lacking legal foun-
dation implies insecurity, and it can be exploited to the benefit
of a corrupt bureaucracy. Though land markets may be legal,
they are not necessarily legitimate on the local level. The sale of
land within a village may cause considerable conflicts.

Since the 1980’s, high expectations for a more dynamic land
market have come from an increased demand of market
economy principles. The intent is to achieve a more equal distri-
bution of ownership through "market-led land reforms" and to
avoid expropriation from land through land reform (Binswanger
1996, 1 ogelgesang 1998). Incentives for selling parts of large land-
holdings to small and mid-sized farmers do not make nearly suf-
ficient land available for all those desiring it (Latin America,
Southern Africa).

Violence can secure access to land de facto, although it is not
considered legitimate in any legal system. With the loss of the
state monopoly on violence, the danger exists that local conflicts
about the interpretation of generally accepted access regulations
are solved with violence. In this manner smallholders,
"squatters,”" in the Brazilian Amazon region are driven away by
the landowners who are usually large extensive cattle farmers.
Pistoleros are hired to carry out their interests. The new owners

Purchase and sale
through land markets

Market-led land reforms

Violence
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can thus be "spared" the difficult development phase of land
clearing and construction of the technical and social infrastruc-

ture.

Currently, the following institutional regulations for access and

use of land are of importance in Latin America:

Overview 3: Regulations for the access and use of land in Latin America

Ownership in a
Legal Sense

Tenancy Other User Rights

Non-codified i.e.
indigenous groups,
usually in the humid

Public (state)
property (baldio)

Cash tenancy
with cash crops
(short-term con-

Lacking Legal
Foundation

illegal land take-
overs (squatting)
and use of the

Common property tracts; usually tropical lowlands following:

P medium-sized
- [mligemete G- farms. up 1o & Codified i.e. indige- Public lands

munities (ejido, » Up

_ few 100 ha) nous groups and/or q

comunidad families in Mexican "

indigena) Occupational ejidos or Peruvian e
_ cooperatives tenancy usually com-un_idaqles; often

small farms, a combination of

Private (individual)
property

large landholdings
(latifundium)

small landholdings
(minifundium)

(Mertins 1996)

Weaker legal position

than men
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community (pasture)
and family (arable
lands) user rights

bound to tradi-
tional latifundias
(colonato,
concertaje
system, etc.)

Share tenancy
usually small
farms in connec-
tion with medium
to large farms

2.3.3 Women’s Land Tenure Situation

The opportunities for women to gain access to land vary
strongly from country to country, possibly even more strongly
than between continents. However, it can generally be said that
women are in a weaker legal position than men (Agrarwal 1994,
Davison 1988, Fortmann 1998, Hall 1996, Lastarria-Cornhiel 1996,
Wachter 1996). Their rights are often only indirectly defined
(through their husbands). They obtain land rights through their

role as daughter, sister or wife, i.e. by birth or marriage.



Women are, for the most part, exempt from the possibility of
having comparable (to the men) permanent and secure rights for
land use in autochthonous land tenure in patrilinear societies
tound in most of Africa. They can typically only assert secondary
rights. (Matrilinear rules must not necessarily mean that women
have more rights, but that men gain access to land via the
mothet's side of the family.)

Women's rights for land use and complementary resources vary:

Working in the family's fields renders the right to a percent-
age of the harvest;

Working in the husband's fields renders claims to a percent-
age of the harvest, however, it usually flows into the house-
hold pool directly;

Independent cultivation on allocated fields allows women the
freedom to manage and use the harvest as they wish. This
could be a short-term use, such as for one season of cultiva-
tion or the permanent use of a field;

Women seldom have ownership rights of trees, however, of
their fruits as long as it is not a plantation;

Gathering rights for wood and fruits in community forests (to
the extent that they still exist!).

Secondary rights

Differentiated user rights
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Overview 4: Land rights of single women in Kenya

An unmarried woman without children has
the right to remain in her father’'s compound
where she cultivates with her mother, or she
may be given a temporary plot of land to
cultivate. It is assumed that she will eventually
"marry away." In cases where a woman is
unmarried but has one or more children the
situation is economically precarious. Either she
must leave her father's home to become a
wage earner in an urban center or she remains
at home and contributes her labor to her
mother's production unit. Occasionally a father
will give his daughter a plot of land, though he
is reluctant to do so because it means in the
future there will be less land for his sons. A
young unmarried mother of three...summed up
the feelings of others in her situation...: "The
thing | wish for most is some land of my own. If
| had some land, then | would be able to
develop it so | can take care of my children.
But the way things are, girls do not inherit
land.... | am dependent upon my parents to
help with the children. If | could inherit a portion
of land, like my brothers, then | could be self-
sufficient."

Although it is now legal for daughters as well as sons to inherit land, in practice fathers
continue to transfer land to sons.... The position of separated women is similar to that of
never married women...usually a woman must return to her natal home.... Upon return, a
woman usually becomes part of her mother's production unit. If there is no land available
at her parent's home, she has no choice but to sell her labor off the farm.

Once a man dies, his wife's access to land may be at risk. Whereas the normative
pattern in precolonial Kenya was for a younger brother of the deceased to marry the
widow which ensured her continued access to family land, there is currently no such
guarantee.... A widow may find her use rights threatened by the deceased husband's
male relatives, or in some cases by her husband's grown sons who have inheritance
rights where she has none.

(Davidson, 1988 cited in Lastarria-Cornhiel, 1996:22)



In the case of divorce, women must often abandon the fields
they have been cultivating. However, according to traditional
law, single divorced or widowed women, often have the mini-
mum social security through secondary rights on their family's
land. In general, however, it is a dangerous situation for women
during times of eroding autochthonous land tenure rules.
Women are excluded from their ex-husband's fields without re-
ceiving a plot from their own relatives. Thus, the typical di-
vorced woman will increasingly be without land.

The myth propagated by politicians, lawyers and development
planners that the European-inspired land tenure secures equal
access to land for both genders and thus also to credit, new
technologies and extension has been out of touch with reality
for quite some time.

Besides having the function of making women independent of
their husbands, the registration of women's rights is also im-
portant for securing the family's property. In the case of tempo-
rary or permanent migration of the male family members, the
women become de facto household heads thus gaining the
authority to make decisions to a great extent. But the land is
only rarely registered under the names of the women so that in
cases of conflict they can hardly defend their interests.

Gender, rural fertility / mortality and land tenure

The FAO study, Gender, rural fertility/mortality and land tenure, offers examples of the

Higher landlessness rate

amongst single women

Land registration for
household heads only

disparity that women suffer in access to land throughout the world - the consequences of

which have a direct influence on demography.

In India, daughters usually waive their land rights in favour of a brother to avoid being
denounced as "selfish" and thus risk being alienated from their natal families. This often
results in social pressure for women to bear as many sons as possible, as this can be

their only means of security for access to land.

In the Near East, women rarely own land, and when they do, the land is often controlled

or managed by male relatives until marriage, after which the titles are transferred directly

to their sons.

Not only do women not have access to land but, when the security of tenure is menaced,

women tend to be among the first group to lose user rights.

(Herrera, Riddell and Toselli 1997:63)
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When the state enacts laws, it often neglects to explicitly men-
tion the woman's rights to family property or with respect to the
law of succession and regulations governing marriage and di-
vorce. Tanzania and Botswana are positive exceptions. Women
are allowed to be entered in the land register, and it has been
shown that the registration of land titles is very effective for se-
curing women's property rights. Usually, however, formalization
of land tenure leaves the women in a worse position than be-
fore. When they register, their secondary rights from autoch-
thonous land tenure are rarely transferred into a uniform na-
tional legal framework, and only the male heads of the house-
hold are registered.

In the transformation of previous socialist economic systems,
women are the first to lose their jobs after the kolkhoz or other
production cooperatives have been dissolved. They are forced
back to old women's roles or farm the land having very uncer-
tain lease conditions. In Uzbekistan unmarried women are al-
lowed to lease land. However, the owner receives all or a part of
the benefit from the investments made. This restricts the
willingness to make investments, e.g. in horticulture or trees.

In the case of conflict, it is very difficult for women in both
autochthonous and state law where courts of law and tribunals
are male-dominated to enforce their claims in, for example, in-
heritance disputes, unresolved user rights or theft of an animal
(Kirk 1996a). Even in matrilinear societies women have difficul-
ties defending their claims without the support of the male
family members. Since women are usually less literate, the access
to formal rights is more difficult for them than for men.

Women are by no means passive objects of this discrimina-
tion. They develop a variety of strategies to gain better access to
land, for example, through alliances, exploitation of corrupt civil
servants or purchasing land within urban areas. They may also
search for niches within animal husbandry, trade or small busi-
ness or production. Women have especially taken advantage of
the new possibilities, have opened up new markets and thus also
earned profits.



2.3.4 Land Tenure Within the More Comprehensive
Concepts of Resource Tenure

Population pressure, commercialization of agriculture and
many other factors that have already been analyzed have not
only increased the demand for croplands, but also for pastures,
trees and water. The people in rural communities do not work
exclusively as crop farmers in rain-fed or irrigated areas, as pas-
toralists, gatherers or fishermen in rivers, but rather use many of
the natural resources together (multiple resource use) (Swallow et
al. 1997). The people exploit many of the primary and secondary
rights bound to them. In suburban areas multiple patterns of
land use are on the rise (construction land, urban agriculture and
gardening, wood for construction, water for private households
and industry, etc.).

Degradation of not only croplands, but also of the quality of
pastures, the increased exploitation of water resources for irriga-
tion, for households and industry, and overfishing are the results
of an overuse of resources. The shortage of croplands can be
compensated short-term by expanding into pasture and forested
areas resulting in far-reaching resource tenure effects there as
well. This endangers not only the sustainable development of
cropping systems, but also pastoral, forest systems, and water-
sheds and fisheries. This has been proven to be the case in the
Niger Delta in Mali (Baland & Plattean 1996).

Therefore, land tenure must always be considered in the con-
text of all economically used and potentially used natural re-
sources in a particular space. The French meaning of the term
land tenure (foncier) includes cropland and all natural resources
that are linked with it like trees, pastures, watering places, forests
and rivers including the fauna (Hesseling & Ba 1994). 1t includes
rights to water in as far as they are relevant for livestock keeping
and crop cultivation. Based on these connections, it would be
justified to utilize the German term "Ressourcenrech?" as the Eng-
lish terms "resource tenure" or “resource regime" which are already
inculcated in the language (Bromley & Cernea 1989). Such de-
velopment of terms would serve to reinforce the meaning of an
holistic view and an interdisciplinary approach in this field.

Therefore, the guiding principles always consider land tenure
systems along with their interdependencies with other institu-
tional regulations or the use of other natural resources. How-
ever, the guiding principles cannot deal with water rights and the
right to use pasture land, trees and forests and their related poli-

Interdependency of

resource use and rights

thereof

Interactions taking place

due to overuse

From land tenure to
resource tenure

Limitations of the
guiding principles
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cies in the same depth as "land" and its directly related uses.
Therefore, only selected problem areas without claiming to be
complete or with a regional emphasis are presented in the
tollowing paragraphs with respect to further resources. Litera-
ture references allow for more in-depth information.

In the recent past, very few agrarian institutional arrangements
have been so intensively analyzed as the rights to pasture use
(Baland & Plattean 1996, GRET 1996, Kirk 1998a, Lane &
Morehead 1995, Lawry 1990, OSS 1996, Scoones 1995, Swallow &
Bromley 1995, van der Brink et al. 1995). This has been due to the
increasing interest in creating stable conditions for common
property and the foundations for collective action, i.e. its
management and maintenance. The trigger for this has been the
degradation of pasture land. It was wrongly interpreted as a one-
sided typical "social dilemma", i.e. as the "tragedy of the com-
mons" (Hardin 1968).

If herds are privately owned by mobile livestock keepers and
pastures are physically and legally accessible for more than one
user, then competition begins. All users strive for a greater per-
centage of the pasture land. This behavior is explained by an
individual's rational pursuit of maximization. However, this is to
their disadvantage and to the disadvantage of the entire society.
This view, the political foundation for transforming pasture land
into state or private property, had become important, but was
greatly criticized and refuted. The view did not give enough
credit to internal group rules on limitations and control of re-
source use and the boundaries the different user groups draw
between each other.

It has been recognized by now that the endangerment of
communal pasture rights leads especially to the result of a break-
down of indigenous institutions regulating its use. This is a direct
result of the conversion to state property and making the land
available to the public, i.e. for all interested users or as the result
of a failed attempt of privatization.

It is indisputable that the preservation or the loss of efficiency
and the quality of communal pasture land is definitely influenced
by the rights to key resources like watering places, wells or wadi
lands. The right to dig new wells and to divide the water
amongst the interested users opens up new areas as potential
pasture land. These areas were previously possibly held in re-
serve, but further herds will move into the area more rapidly and



the land will become overused, especially during times of

drought.

Development policies and pastoral resource
degradation

The construction of large-diameter wells and public bore-
holes for pastoral use has stimulated the degradation of
grazing land and has led to the appearance of circles of
desertification in pastoral areas where water was previously
scarce and accessibility was limited. Typical examples are
the sylvo-pastoral Ferlo area of Senegal or the deep bore-
hole Christine in the Sahel of Burkina Faso.

(Benoit 1985)

Population pressure, market access and changes in land tenure
have a fundamental effect on the change in rights for using trees
and forests. Population pressure has caused land which was once
forested to be transformed into land used for pasture and crop-
ping. Nationalization or privatization of forests and repealing
the community's resource tenure systems have had different ef-
tects.

Particularly in Asia and Latin America, private investors, pub-
lic servants and the military make use of concessionary licenses
and exploit the land in a non-sustainable manner. In Africa the
artificial division of the patrimony of autochthonous users of
forest, pasture and croplands and the simultaneous inability of
the government to control the land itself and sustainable culti-
vation led to a slow but serious destruction of tree stands in the
forest with daily conflict that resulted in part in violence (Baland
& Plattean 1996, Deacon 1994, Shepherd 1991, Place & Otsuka
1997, Otsuka et al. 1998).

Experience with irrigation systems in "hydraulic societies" for
thousands of years, especially in Asia, has resulted in a wealth of
experience on how to design water rights and the community
organization of water allocation. In many countries the govern-
ment has taken a dominating role in the allocation of water
through new laws after independence and large irrigation pro-
jects (e.g. Gezira in Sudan). Their role is increasingly being ques-
tioned as it rarely led to the efficient distribution, use and
management of water resources.

Rights to trees and
forests

Water rights
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Therefore, a variety of approaches for transferring the respon-
sibility to water user associations are being pursued. However, if
the result is merely that the management of water receives more
attention and not the redistribution of user rights, then the long-
term success will probably be low. Also, in this case, the transfer
of user rights de facto and de jure are prerequisites for planning
security, freedom in decision making and willingness to make an
investment (Meznzen-Dick & Jackson 1997, Meingen-Dick & Sullins
1994, Ostrom & Gardner 1993, WBGU 1997).

2.3.5 Autochthonous and "Modern" Systems of Land
Tenure — Overlapping, Parallels and Conflicts

The term "autochthonous land tenure" has become accepted
as a neutral term. It emphasizes the one born in the location
(autochthonous), local origin of the legal norm and is thus the
contrast to imported legal concepts ("modern" or "allochtho-
nous" land tenure). Quite often the terms "indigenous land ten-
ure" and "customary rights" are used identically. (Correspon-
dingly, in German and French the terms "autochthones Bodenrech?"
and "droit foncier indigene", respectively, are utilized.)

With some reservation few typical special features of autoch-
thonous land tenure can be named that are valid for Africa, and
parts of Asia and Latin America: traditional peasants' rights
having a basic collective tendency, spiritual rights, inequality of
subjects of the laws and unwritten laws. In contrast, in Europe
combinations of private and common property (the German
"Allmende") are definitely signs of still vivid autochthonous land
tenure rules.

Fortunately, autochthonous land tenure is increasingly being
spoken of instead of "traditional" land tenure. The rights are not
traditional, pre-colonial rights, but rather institutional arrange-
ments that can be differentiated from colonial and national law,
but continue to be vital and effective and have proven to be
adaptable within limits. The discussion on economic, social, and
environmentally related effectiveness or limitations of autoch-
thonous land tenure continues to be controversial. While many
government administrations are very skeptical about respecting
and actively supporting autochthonous land tenure, the interna-
tional donors and NGOs have become its defenders (¢ 4.4.4).

Land can be used simultaneously by several groups of people
in different ways. The right to cultivate land, to harvest fruits
growing on its trees, to trespass through it with animals, to bury



dead on it or to gather or hunt on it can vary widely. This alone
is not a characteristic of autochthonous land tenure, but should
also be a leading principle of legislation made by a national state.
Any attempt, at privatization that does not consider this com-
plexity is susceptible to marginalize weak social groups as their
current rights are given to the new owners.

Decentralized autochthonous land tenure and a national uni-
form land tenure exist in Africa, Latin America and Asia,
juxtaposed to one another even if their rules contradict one an-
other. Indigenous structures are rarely integrated in national law.
Some warn that in such an attempt, the specific characteristics of
autochthonous land tenure would be lost and it would be
robbed of its identity.

These parallels between differently designed land rights can be
explained by the (unwanted) incomplete introduction of the
ownership forms preferred by the colonial and national govern-
ments. It is often the cause of bloody conflicts. In general, free
land (in the eyes of the colonial powers) was declared state
property which the European settlers could purchase, while the
remaining land continued to fall under autochthonous land
tenure. Registration of common property was only partly done.

The colonial governments in Africa and Asia preferred the
western concept of individual property over the traditional
communal law. The long-term goal was its introduction. It was
intended to support the sale of marketable products, thus
opening up new sources of income. Independence in many
countries in Africa brought additional changes in the national
land tenure, for example, collective farms were established on
state lands under the guise of socialism. The new elite continued
with colonial policies insofar as they attempted to create a uni-
form national land tenure which was intended to replace indige-
nous rules or at least reform them.

In Latin America autochthonous systems of land tenure were
superimposed much earlier with colonial structures. The rights
were displaced and suppressed in part, but also revitalized and
integrated as an important element in the state land tenure. Such
was the case with the "ejido" system after the agrarian reform in
1917 in Mexico. The system is based on Aztec forms of com-
mon property and land use rights. In the 1960’s and 1970’s the
agrarian reforms which took place in Colombia were modified
and also codified when land was distributed. In Peru, the collec-
tive property from pre-colonial times was even restored.

Parallelism of land tenure
systems

Continuity of central
government policies in
Africa and Asia

Modification and
codification of
autochthonous land
tenure in Latin America
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However, in most of the Latin American countries a further
relaxation and annulment of autochthonous land tenure have
been seen since the 1990’s. The increasing international interest
in securing the rights of the indigenous people has, however,
produced very different approaches with varying success for the
transfer of their land collectively or individually.

Without doubt, this will continue to be one of the greatest
challenges for each country's land policy, for development co-
operation and for NGOs. They will have to take care that
autochthonous land tenure principles are considered and main-
tained. However, the search for innovative solutions to this are
just at the beginning.



3 Land Tenure Systems in Focus -
Lessons Learned, Challenges and
Options for the Future

3.1 Land Tenure Systems and the Natural

Production Basis Interactions and Conflicts

Multifaceted interactions and an increasing potential for con-
flict exist between the sustainable preservation or degradation of
the natural production basis and the design of the agrarian
structure, especially land tenure systems.

Massive and increasing environmental problems are the cen-
tral driving force for accelerating, often unplanned changes in
the systems of land tenure. High economic and social costs are
bound to this.

Poverty-stricken, land-hungry peasants can only rarely realize
the principles of land cultivation, that is adapted to the location
and environmentally protective, for example, on steep slopes in
Nepal or in the Andean region of Latin America. The results of
this includes: runoff of valuable topsoil into the valleys, loss in
land value, degradation of land, desertification or conflicts on
erosion damage, migration, shortage of laborers and the aban-
doning of these sites.

The expansion of arable farming to marginal pastoral areas as
a result of population pressure, deterioration of land fertility or
mechanization, for example, in the Sahel, strengthens the land
tenure position of settled farmers. It promotes the individualiza-
tion and privatization of land at the expense of community
access and distribution regulations of pastoralists.

Inversely, pastoralists practicing extensive stock keeping in-
creasingly have problems surviving in degraded areas threatened
by desertification. Work relationships, division of labor and so-
cial security systems break down as a result of the deterioration
of indigenous land tenure. Marginality, migration to cities and a
decrease in the contribution of semi-arid areas to the national
product can be the consequences.

In many regions the water supply for irrigated areas is no
longer continuously secured. Due to a lack of drainage or the
drilling of deep wells, increasing salinization and reduction in
yield potential are slowly progressing. The typical conflicts
between those with property upstream and those downstream
are becoming more intense. The community of nations is at a

Environmental problems
require change of land
tenure systems

Erosion, loss in land
value, migration

Questioning the land
tenure systems of
pastoralists
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labor organization

Water shortages,
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crossroads: Unless appropriate measures concerning develop-
ment and environmental policy are taken up, there will be dra-
matic water problems especially in partner countries. This could
escalate to a world-wide crisis through long-term side effects like
migration, infection, conflict export, or common trade inter-

lockings (WBGU 1997).

Water as a constraint for global food security

"Tightening water supplies have been accompanied by rapid growth in demand for water.
[...] Globally, water withdrawals are projected to increase by 35 percent by 2020 [...], with
growth in developing countries much faster than in developed countries. Developed
countries as a group will increase water demand by 22 percent [...], more than 80 per-
cent of which will be for industrial uses. The serious pressure on water resources will
however be in the developing world, where water withdrawals are projected to dramati-
cally increase by 43 percent. In sharp contrast to past growth patterns in developing
countries, the absolute increase in domestic and industrial water demand will be greater
than the increase in agricultural water demand. [...] The combined share of domestic and
industrial use in total water demand in developing countries will hence more than double
from 13 percent to 27 percent, representing a significant structural change in water de-
mand in developing countries."

(Rosegrant et al. 1997)

Exploitation of forests

Uncertain land rights
prevent the protection of
resources
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Reduction of tropical forests is being forced as a result of im-
proper commercial logging, clearance, overuse, fuel wood con-
sumption and measures for infrastructure. In some countries the
government created this problem by passing rigid laws against
tforest use for local inhabitants. The economically difficult situa-
tion forces local people that were banned from using the forest
to gather wood or wild fruits to exploit their previous village tree
stands in an unregulated, quasi-anarchistic manner. The results
are thus much more dramatic as forests offer many possibilities
tfor use (apart from fuel wood, building materials, food, fodder,
medicinal herbs and "hundreds of everyday things").

Uncertain, questionable land rights prevent long-term
resource protection measures from being effective. Farmers will
only plant grasses and legumes to improve their pastures, plant
trees and take measures to prevent erosion if they are sure that
they will receive the benefits of their investments. Exclusive
property rights like private property, but also the long-term user



rights which can be inherited are those which are most probable
to promote a long-term planning perspective and the imple-
mentation of land use patterns which are resource-protective.

While fertile, highly productive land is concentrated in the
hands of a few in many regions and remains partially unculti-
vated, poor farmers have often been displaced to marginal, eco-
logically fragile sites. Smallholders in the Dominican Republic,
for example, often cultivate intensively land having poorer qua-
lity such as in mountainous or dry regions.

The conditions for land cultivation should not be separated
from the systems of land tenure in their impact on soil preserva-
tion and conservation (¢ Overview 1, Section 1.7). The soil can be
damaged due to excessive application of fertilizers and incorrect
application of pesticides. A "code of land use" does not exist in
many countries yet. The code regulates and restricts not only the
land use rights and the application of fertilizers and pesticides,
but also the intensity of use, use of hillsides, etc. (see Rural Code
in the Niger).

Photo 4: South African Township

Source: GTZ

Clarification of water rights is often a serious problem in areas
where irrigation is necessary. If water ownership and use rights
and the mode of water distribution and management are not
clearly determined, then problems of uncertainty of the law arise.
In addition, the distribution of responsibilities between the state
and users with respect to management and maintenance is often

Unequal land ownership
distribution displaces
smallholders to marginal
sites

Code of land use

Uncertain water rights
and inefficient water use
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not regulated. This frequently leads to the wasting of water and,
indirectly, to damaging the soil and a reduction in its yield po-
tential.

When off-farm employment is found, the interest in farming
and the preservation of resources decreases. In addition, many
of the protective measures are very labor-intensive and are thus
neglected such as the maintenance of terraces on hillsides and
measures for the prevention of wind erosion. In general, these
tasks are performed during times that are less labor-intensive in
the farming production cycle. When the amount of land
available to a family for farming is no longer sufficient, then the
peasant is forced to find off-farm sources of income during
these less labor-intensive times. As a result, the necessary skills,
tfor example, for repairing terraces are lost in the long term.

Increasingly, nature reserves and national parks have been al-
located. This is also due to the UNCED and to national envi-
ronmental action plans. In the core of protected areas, no types
of use are allowed, while sustainable use is required in buffer
zones. Thus, the local population that used the area traditionally
for gathering, hunting or stock keeping is banned from the core
areas by strict laws de jure, however, they still use (illegally) the
land de facto. The displaced forest inhabitants then compete
with others (in part, external users) for the resources the supply
of which is becoming more and more limited. Approaches for a
participatory buffer zone management attempt to avoid conflicts
between the forest authorities, legal and illegal users.



Insecure rights lead to resource destruction in the lowland areas of the
Amazon

In general, the Indian inhabitants of the Amazon lowland areas use their territories very
extensively, i.e. as a combination of farming, hunting, fishing and gathering. This way of
managing the land in no way reflects the predominant conception of economically sound
land use of the majority of the population since it is focused on subsistence and not for
the market. Therefore, the Amazon region is considered "tierra baldia" or land without an
owner to them. Anyone can own the land if he cultivates it. This point of view is also the
basis for the governmental settlement programs which can be seen all over the Amazon
region and for the spontaneous taking of land by landless immigrants and land specula-
tors. Paradoxically, this serves as a valve for land reforms that have not been imple-
mented or cannot be enforced in adjacent regions.

So as not to be totally driven from their territories, the resident ethnic groups feel com-
pelled to cultivate their land "effectively" according to the standards of the majority of the
society. They hope to acquire legal land titles in this way. An intensification of land use is
in fact hardly possible or sufficient as a shortage of both labor and markets to sell the
produce exist. Thus, many groups switch to using the land for extensive livestock
keeping despite the ecological problems tied to this form of land use. This is sufficient
evidence for the government that the land is being used though it destroys the tropical
rain forest sustainably and over a broad area.

(Bliss & Gaesing 1996:17)

3.2 Dimensions of Land Scarcity in the
Development Process

The United Nations has estimated that the world's population  Population growth and

will grow from approximately six billion to eight and a half
billion people in the next 30 years. Other prognoses are even
more pessimistic. Ninety-seven percent of the growth will occur
in Africa, Asia and Latin America (WBGU 7993). The growing
population must be fed; higher demands on the quantity and
quality of food products must be satisfied (increased percentage
of animal products). Because expansion of arable land is quite
limited, increasingly areas are being cultivated that are hardly
appropriate for the production of food or livestock production.
In addition, croplands the size of the Netherlands have to be
eliminated from agricultural production every year due to over-
use or misuse. Land is also increasingly being required for

land scarcity
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settlements, traffic routes, industrial plants and recreational
areas.

Population growth and land scarcity

Poverty and rapid population growth are positively correlated. Where per caput income
increases, population growth declines and vice versa. In other words, the higher the inci-
dence of poverty, the higher the population growth and consequently more people are
afflicted by hunger and malnutrition. That means poverty, rather than population growth,
is the leading cause of hunger and malnutrition. It is also evident that most of the people
afflicted by hunger and malnutrition live in the poorest parts of the world (particularly
South- Asian and Sub-Saharan African countries) where unemployment is high, income
distribution is skewed and standards of living are low, thus reinforcing the obvious
connection between hunger and poverty and not between hunger and population growth.

Likewise, scarcity of agricultural land is not the primary cause of food shortages although
it does exacerbate the problem. There is adequate arable land for cultivation and food
production in the world. A lack of arable land for food and agricultural production is not
the cause of hunger and starvation.

(Gebremedhin 1997)

3.2.1 Reduction of Farm Size, Increase in off-Farm Ac-
tivities and Waning Interest in Farming

Worsening of the "land- The ratio of land available for cultivation and the total popu-
man ratio" lation is worsening. In Asia this has led to the problem that
many households do not have enough land to secure a living.
For example, in Indonesia 70% of the farms are comprised of
less than one hectare; in West Java, 73% of the farms have areas
of less than half a hectare. Similar conditions are developing in
East Africa (Kenya and Rwanda). Correspondingly, off-farm

labor and sources of income are increasingly in demand.
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Table 1: Farm size in selected Asian countries

Country Average Size Share of
of Holding Holdings
(in ha) below 1 ha

(in %)

Bangladesh 1.3 54

India 2.0 55

Indonesia 1.0 70

Republic of Korea 1.1 65

Pakistan 4.6 17

Nepal 1.2 66

Sri Lanka 1.5 78 (1.2 ha)

Source: 1980 World Census of Agriculture, FAO, Rome 1983, quoted
by Kuhnen 1995

A change in attitude towards farming has taken place amongst
the younger generation (¢f 2.7.2). Their interest is already more
towards the "access to income" and not to the "access to land."
If the parental farm has sufficient land and possibilities for irri-
gation and mechanization exist, then the willingness to continue
with farming is present. However, if the resources, equipment
and possibilities for development are insufficient, then off-farm
opportunities and/or migration are sought.

Multiple employment often arises. The household head takes
up non-agricultural work besides his work on his farm or works
as an agricultural laborer on other farms. These multiple em-
ployments bring additional income (very often from non-agri-
cultural sources) into the household. If the off-farm job is lost,
then the cultivation of the own farm can be intensified at any
time, especially if landowners design their lease contracts flexibly
so that they can self-cultivate their farms without problems at
any time. Such a flexible land market for usufructuary rights
cannot be valued enough in economically dynamic regions.

The differentiation between households with enough land that
are dedicated to farming and those with only enough land to
subsist requires a new approach of promotional policies. Agri-
cultural policies with their classical instruments (price, innova-
tion and structural policies) are appropriate for the households

Differentiated interest in
farming

Potential off-farm income
sources

Instruments for
supporting "multiple
employment”
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having sufficient resources at their disposal. Those types of agri-
cultural policy measures are of little interest to other households
having too little land to subsist. Regional development (that can
include agricultural policy measures) offers more appropriate
promotional instruments (e.g. training, social security, generation
of employment opportunities).

Land policies must meet new objectives. Land should no
longer be in the hands of those not interested in farming, but
transferred to those households desiring to continue with inten-
sive farming. Few are willing to permanently give up land due to
the uncertainty of off-farm employment, fear of speculation,
reservation of land for construction for the next generation.
New institutions for the creation of an efficient land market with
a high degree of flexibility and quick ability to adapt to changing
conditions are necessary.

The speed with which smallholders give up farming is vari-
able. On the outskirts of large industrial centers this develop-
ment occurs rapidly, similarly in marginal locations (e.g. the Sa-
hel). Planning with an outlook towards the future that includes
the opportunity costs of government policies is required. It is
not worthwhile to channel major investments into agriculture if
it can be expected that a high proportion of agricultural land will
be abandoned in only a few years.

The greater the chance is of finding employment outside of
agriculture, the more questionable it is to distribute small plots
of land in agrarian reforms. The landless will accept them, but
then will look for better income sources very soon if the prere-
quisites for profitable modern cultivation are not given.

The more certain and profitable employment is outside of
agriculture, the less time is invested for the farm. In such cases,
the land should be transferred to those that guarantee an effi-
cient agricultural production. New forms of cooperation have
emerged in different countries that are examples for others: en-
tire or partial transfer of labor in agriculture to others
(immigrants), contract farmers, hired contractors with their own
machines, support of cooperatives for machines, farm assistants,
etc.

3.2.2 Change in the Meaning of Land for the Rural
Population and the (Urban) Elite

In many regions, it is no longer that easy to separate rural
from urban. Many rural inhabitants have moved to the cities, but



retain their close relationships with their home villages and their
rights to land. "Land" is also becoming more important as a re-
creational area and for the retirement of urbanites. In some
countries it is customary for wealthy urbanites to buy land either
as a country seat, as a tax-free investment or as a promising ob-
ject of speculation.

The more land gains in value due to it being incorporated by
urban expansion, infrastructure development, incentives for ex-
port production or other similar activities, the more intensively
urbanites and the rural elite use their informational leads to pur-
chase land before (small) farmers. They usually learn about de-
velopment plans or infrastructure development much earlier
than those who would be directly affected in the rural areas.
They know the subsidies which have been decided and are in-
formed on the current land laws (registration procedures). They
have good contacts to the local authorities, have sufficient finan-
cial means at their disposal and are credit-worthy. Thus, the ur-
banites and rural elite can use the legal regulations to their bene-

fit (of 3.5.5).

Land grabbing in Mozambique

Asymmetries in
information

In the Beira corridor and remote areas of Mozambique smaller to medium-sized areas
are being settled by immigrants from other regions. This is going on under the assump-
tion that no control of land access and land use is currently taking place and that in the
future all existing farms will be legalized to create a basis for land administration and land
management.

This form of "land grabbing" is being practiced by lower and middle authorities having
sufficient knowledge about current and possible land policies in the future. They specifi-
cally seek areas that are considered unsettled and upon which there are currently no
land conflicts. In neighboring populations the word is spread that the appropriation of
land is legal. To support this, an official-looking document with a stamp is presented. The
boundaries of the chosen parcels are marked and the vegetation is cleared. Knowing
that the official registration of land concessions is inaccurate and due to the war that
lasted for decades, the land in this region is already considered awarded.

(Effler 1996:122f.)

Thus, the elite often purchase estates as a tax saving or as an  The elite purchase land

object for speculation. In Brazil alone from 1974-1988,
numerous extensive cattle farms having farm sizes ranging be-
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tween 15,000 ha and several 100,000 ha were established through
tax incentives in the Amazon area (Mertins 1996).

Since the early 1980’s, the drug producers and drug dealers
emerged with large landholdings in the east and southeast low-
lands of Colombia; slightly later, the same occurred in Bolivia
and Peru. The drug Mafia bought huge haciendas together,
"Narcolandia," to produce cocaine. As they were protected by
paramilitary units, they could produce cocaine relatively undis-

turbed.

3.2.3 Spontaneous Occupation of Land — Self-Help or
a Threat to State Authority?

The illegal occupation of public and private estates and thus
the informal creation of farms is an especially widespread phe-
nomenon in Latin America (Mertins 1996). Reasons for this are
the following:

Termination of smallholder lease and employment contracts,
Decimated farm sizes by divided inheritance,

Insufficient and especially uncertain income as a daily wage
laborer,

Repatriation of unsatisfied former rural-city migrants.

The occupation of land (squatting) occurs at the agrarian
colonization frontier or pioneer frontier, on the one hand, and
on parts of unused or only extensively used large and mid-sized
farms, on the other hand. The spontancous and the "state- di-
rected" colonization of arable areas, i.e. the occupation of public
land that was cleared and then used for shifting cultivation, oc-
curs at the pioneer frontier. The promotion of squatter farms
occurs through the construction of roads whether desired or not
(Amazon region of Brazil) and the establishment of state
agrarian colonization areas with a minimum of basic public in-
frastructure (schools, health services).

The occupation of private estates (land invasion) in areas suf-
tering from failures of agrarian policy and social crisis is usually
organized by a larger group living nearby. The goal is to meet the
enormous demand for individual ownership of land or for more
land by the lower social strata in the agricultural community.

The occupation of public land is almost always tolerated. In
some way the squatters stake a claim to the land which they have



cultivated according to the motto: The land should belong to the
person who cultivated it. The toleration of squatters also needs
to be seen in the context of the strategy "colonization instead of
agrarian reform" in Brazil, Ecuador and Colombia. Supposedly,
"land without people" serves as a valve for "people without
land," i.e. it is a distraction for acute social tension and the re-
sulting land conflicts in the densely populated rural areas.

In contrast, those occupying private estates illegally may be
tforced off the land by the police or military and not necessarily
in a non-violent manner. They are usually required to leave the
land within a certain time span after occupation (varies between
30 and 120 days). They do not have to leave the land until the
owner pays for melioration already carried out by them (e.g.
constructed buildings, fences, and permanent crops).

The main problem the squatters have is that they lack legal se-
curity, i.e. the missing land title which needs to be entered into
the land registry. The title would also afford them access to sub-
sidized public credit programs and to the formal land market
(¢ 3.10.2). The creation of a formalized land tenure system is
one of the main problems in the agricultural sector for all
countries in Latin America. It is necessary for the generation of
investments and for implementation of measures for
modernization of the agricultural sector.

Not neatly enough farms have been legalized in all Latin
American countries, although the awarding of a large number of
land titles for occupants of state property comprises the most
comprehensive agrarian reform measure. However, for members
of the lower strata, it is quite difficult and expensive to acquire a
land title for occupied state land unless it is within a specified
program for the awarding of land titles for squatters. Since land
tenure security is so important, it is necessary for development
cooperation to not only identify the current land tenure situa-
tion, but also to specifically offer legal support for the determi-
nation of legal claims to ownership and for the application of
land titles.

Millions of people leave rural areas and migrate to urban areas
in search of work and income. For the majority, however, there
awaits a life on the urban fringe without any perspective of an
adequate place to live and certain employment in formal sectors.
Agricultural land is often spontaneously occupied for settlements
nearby the cities. Often, huts are erected overnight as it is the
case in South Africa. Within limits, it is possible for the people,
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despite a high degree of legal insecurity, to build up a basic infra-
structure and to construct settlement structures through self-

help.

Table 2: The percentage of the urban population
living in informal settlements

City Population Estimated Per-
1980 population in centage
(2,000) informal
settlements
(1,000)
Addis Ababa 1668 1418 85
Bogota 5493 3241 59
Ankara 2164 1104 51
Lusaka 791 396 50
Manila 5664 2266 40
Mexico City 15032 6013 40
Karachi 5005 1852 37
Nairobi 1275 421 33
Lima 4682 1545 33
Sao Paolo 13541 4333 32

(UNCHS 1984)

Spectacular eviction of illegal settlers with bulldozers and in
part with violence takes place at regular intervals not only in
Latin America, but also on the urban fringe of metropolitan
areas in Africa and Asia. However, in Latin America ideas are
already being implemented to push legalization of spontaneous
settlements forward on the outskirts of cities by simplified land
registration systems (Lastarria &> Barnes 1995).

The number of people clearing rain forest areas as a lucrative
"business" is rising in Guatemala, Colombia, Brazil, Peru and
Bolivia. By clearing the forest, the land is occupied and the plot
is declared as own property. In Brazil, the colonist is declared
the owner after cultivating the land for one year as long as no
other governmental or private legal claim to the land can be
proven. Thus, an area of land which is traditionally used for crop



cultivation becomes an object of speculation and is sold at a
certain point in time for a profit to medium to large-sized land-
holders. In this manner "squatting as an occupation" contributes
considerably to a rapidly advancing pioneer frontier of forest
clearing. The individual benefit is in no proportion to the re-
sulting soil degradation. (Comparable processes are found also
on the outskirts of cities.)

Conflicts with indigenous groups are an additional problem. Conflicts with indigenous
They are forced from their ancestral land or from land occupied  groups
by squatters. The security for survival of indigenous groups (e.g.
through reservation policies) lasts only as long as it does not
conflict with the economic interests of the squatters.

3.3 Land Tenure Systems, Agricultural and Rural
Development

Land tenure influences agricultural and rural development in
many and diverse ways. Its design affects the farm size, produc-
tion structure, productivity, use of labor, capital formation as
well as other sectors in rural areas.

3.3.1 Farm Size, Agricultural Production and
Productivity

Agricultural production per unit area is influenced by the farm
size and its corresponding factors. Smallholders must use their
land more efficiently to secure their living. They are limited by
insufficient availability of technical innovation, lack of support
institutions, agricultural policy measures and instruments, un-
certain property and lease conditions and an unequal distribution
of water. After land allocation, for example, following land re-
forms or resettlement, new farmers often experience a reduction
in production. This is often due to friction stemming from tran-
sition that can be overcome by the respective incentives. A pre-
requisite for this are measures of land management reforms.

This is currently especially true for transforming economies in
Central and Eastern Europe and the former Soviet Union.

The farm size also influences what will be produced and how  Structure of production
much will be sold at the market. Comparatively speaking, small and market share
farms keep more livestock, farm more for subsistence and are
more likely to plant annual crops. Large farms' strength is in
arable farming, cash crops and with perennial crops.
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The rule that small farms have a higher productivity is being
discussed anew time and time again (Binswanger et al. 1995). The
rule is not always true. If a smallholder is forced to use the land
intensively due to not having any alternative income sources, i.e.
to subsist, then this rule is true. Here, an egalitarian, even distri-
bution of land would especially support increases in productivity.
The situation is different when interest in farming is lost due to
alternative employment and migration. However, even in regions
with strong technological improvements in agriculture, the small
farms do not necessarily have the highest productivity. They
cannot afford the required investments and cannot realize
economies of scale adequately. In this situation, medium-sized
farms integrated in the market have the highest productivity.

In view of the worldwide process in development (although
very different), it is necessary to contemplate if and when it still
makes sense to grant very small plots of land to the landless if
they will not be able to build up a sustainable existence in the
longterm. An alternative would be, therefore, to consider
whether it would be worthwhile to enlarge the farm size of those
farms which are too small. However, social and economic goals
come into conflict in this situation. In the past, many countries
have decided to increase the size of existing farms instead of
distributing land amongst the landless. This decision was made
because the state could not afford to pay for the necessary
equipment such as draft power, machines, seed and support
services with public funds.

3.3.2 More Efficient Use of Labor and Improved
Working Conditions

Many developing countries and countries in transition are
characterized by widespread underemployment. Those seeking
employment cannot find any or not sufficient amounts or they
cannot find a job according to their qualification. The (extended)
tamily supports them and they try to contribute to their subsis-
tence doing a wide variety of jobs (escape jobs). In regions with
large farms, this situation is intensified due to a relatively labor-
extensive and to some degree capital-intensive production sys-
tem. Crops are grown which can easily be mechanized. In the
case of share tenants, the labor intensity is higher, but due to the
little amount of land allocated to them and the prescribed choice
of crops, the labor available is not efficiently used here either.
After land reforms with expropriation, the remaining portion of



previous large landholdings is often intensively farmed with
machines. The number of hired laborers falls even if new pro-
spects for promotion are generated, for example, for tractor
drivers, mechanics, etc.

In contrast, small farms are more labor intensive; in an
attempt to compensate for the lacking farm area, the land is
worked more intensively. For example, fodder is gathered as
grass and herbs on trail sides to save land for crops. Small farms
absorb more labor, although at the expense of underemploy-
ment, i.e. by dividing the available work and harvest. Therefore,
the division of large farms through land reforms means more
work macro-economically, but within limits.

Primarily, this means more work for those already employed,
thus a reduction in underemployment. However, few new em-
ployment opportunities are created. Often this additional work
falls on women and children.

3.3.3 Growth and a More Equal Distribution of Income

In agrarian societies the amount of land owned determines to
a large extent the distribution of income. Those owning a lot of
land have a correspondingly high income at their disposal; those
with little land earn a more modest income. The landless attempt
to acquire some of the income from the landowners by selling
their labor. Power and property (land) determine the living
situation, not the contribution to the output.

In addition, the unequal distribution of land causes the poor
to be dependent on the wealthy who may also exploit them. It is
particularly burdensome in this situation since one person is
multiply dependent on another by a lease, employment and/or
credit contractual relationship.

Considerable and increasing differences in income exist
regionally as well. Areas of growth and marginal locations
(irrigated areas vs. dry sites) increasingly drift apart. Larger land-
holders have often claimed the best locations. Large farms are
rarely found in mountainous areas. It is also true in this situation
that a rapid agricultural development is better for creating em-
ployment and income opportunities compared to land reforms.

3.3.4 Capital Formation

Capital formation in agriculture and in rural areas is important
for its long-term effects on production and its contribution to
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the economy on the macro level. The existing land tenure system
decisively influences the type and extent of the capital formation.

Compared to non-monetary capital formation, the monetary
capital formation plays a smaller role. Large farms and their
owners usually pay little tax (legal or illegal), so they have a rela-
tively high amount that they can voluntarily use to build up
savings and capital. Although small farms are often exempt from
paying taxes, their potential for monetary capital formation is
considerably lower.

Non-monetary capital formation is of key importance. It
occurs in the form of labor input for the improvement of the
production and living basis. Often this occurs in small incre-
ments, but over the years they sum up to something consider-
able in many households. Today's cultivated areas were created
in this way (terraces, irrigation channels and paths). However,
families with large farms also make contributions for prestigious
reasons or for economic interests (access roads, wells, repairs to
the temple, etc.).

Small farms build up capital through labor input (clearing or
planting trees, clearing stones from the fields, erecting fences
and increasing livestock herds instead of consuming them). An
externality problem is usually not created since the benefit of
these efforts falls for the most part to the family that made the
effort. On the village level, however, it is more difficult as only a
tew projects interest all inhabitants equally. This is also depen-
dent upon how strongly communal property rights in resources
and community spirit still exist.

When changes are made in the agrarian structure with land
being distributed to smallholders, the organization of capital
formation must usually be taken over by the government in the
transition phase as large landholders (the losers of the reform)
lose interest in making investments. Since governments are less
in the position to do this, the chances for land reforms decline.

3.3.5 Interactions Between Agricultural and Rural
Development

A close interrelationship between agricultural and rural
development exists. Agricultural development causes and
accelerates the expansion of industry and services in rural areas
due to an increasing demand. This has a positive effect on pro-
duction volume and agricultural diversification because positive
effects are based on the activities in rural industry (primary



products and demand for high quality food). This can be ob-
served very well in regions of rapid development like in the main
areas of the "green revolution."

The prerequisites for this are, however, existing possibilities of
development in both sectors. This is hardly the case with large
landholders having limited business/commercial interest. Little
opportunity exists as well in regions with extremely small farms
to expand rural economic relationships beyond the subsistence
level. In this situation, it would be better to first reduce the land
pressure, though it is difficult to achieve.

If the dynamics of the development process increase in rural
areas, then it affects the use of the land. In the beginning, the
newly created small-scale businesses are often conducted by
relatives on the land of the smallholders. This often continues to
be the case especially if the business is of a seasonal nature. If
the business is expanded considerably, then more land is neces-
sary for storage places, production halls, etc., which must be
covered by the existing farms. Little change occurs in the owner-
ship situation due to this process, at least not in the first gene-
ration. The land remains in the hands of the family. Its use is
transformed in part from agriculture to non-agricultural activi-
ties. As a result, the access by external agents increases due to
the dependency on investment opportunities.

3.4 Structural Change and Land Conversion

Structural change (in agriculture) leads to a redesignation of
land use patterns. In many regions different land use forms
compete with one another resulting in conflicts on various
levels.

Agriculturally used areas are expanding at the expense of
forest land. It has been estimated that already more than eight
million km? of the virgin tropical rain forest have been converted
for agricultural purposes. Of those, approximately three million
km? are used as pasture. Large areas of forest have been cleared
especially in Central and South America for agro-industrial pro-
jects such as extensive cattle farming.

Arable farming is moving closer to areas where livestock is
raised. For example, in Butana, Sudan, the pasture areas used by
pastoralists were reduced due to the continuous expansion of
irrigation schemes and mechanized rain-fed cultivation. To
achieve this change in the land use pattern, the national govern-
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ment repealed the autochthonous land tenure system, formally
converted the land to state property, allowed free access and
privatized the most valuable arable areas.

The conversion of natural pastures to arable
land in Butana, Sudan

The access to resources necessary for survival was secured
in the past with a combination of land tenure systems.
Natural pastures were common property and wadis and
wells were privately owned by families. The social and eco-
nomic consequences of the lost pastures as exclusive
common property were that the pastoralists' mobility was
restricted and familiar strategies could no longer be
followed. Due to the mechanized crop cultivation on large
areas in the South of Butana, the property rights between
stock keepers and crop farmers has changed sustainably.
New market and dependency relationships have evolved.

While in the past the ethics of the Shukriya enabled the use
of pastures free of charge in the area of Gedaref since it
was common property, how sorgo straw and water must be
purchased in dry years.

(Kirk 1998a)

With the growing urbanization and industrialization, the need
for land for non-agricultural purposes strongly increases. Thus,
the following uses compete for the limited factor land:

Residential areas and shopping centers,
Industrial plants,
Natural reserves and watershed areas,

Recreational areas and land-intensive places to play sports
(golf courses),

Agriculture and forestry,

Transportation/infrastructure measures.

The dynamics of transforming agricultural land for non-agri-
cultural purposes are illustrated with an example from Java. The
sites that are selected for conversion are very often ones that are
highly productive, can be irrigated, and are easy to access due to



a well-developed infrastructure. An efficient land use planning
for securing the high agricultural potential of the region and to
avoid numerous conflicts over land could help to improve the

situation.

Photo 5: Transformation of an agricultural area for a
golf course

(Source: GTZ)
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Transformation of rural land to urban land in
Indonesia

The agrarian census of 1993 shows that the land used for
agriculture has been reduced from 6.4 million to around 5.5
million hectares in Indonesia in the previous ten years. Par-
ticularly painful for agriculture in this case is the high per-
centage of highly productive sawah land which has been
taken out of agricultural production in this period of time. All
in all, the amount of the reduction was more than 400,000
hectares within the period 1983 - 1992. This is equal to an
average loss of around 1.4% per year and an estimated loss
of more than 500,000 tons of rice per year. How quickly the
transformation is taking place can be seen in the time period
from 1969 to 1985 when 1.2 million ha were brought under
irrigation through the erection of new irrigation facilities. At
the end of the 80’'s, 25% of the land had already been
converted to non-agricultural uses.

(Loffler 1996:55)

3.5 Land Conflicts and Possibilities for
Reconciling Differing Interests

The causes of land conflicts are many and involve many ac-
tors. Solving land tenure conflicts and finding possibilities for
reconciling differing interests must, therefore, follow respective
cultural-specific norms and guidelines and include institutions on
different levels. The chances for success at finding solutions are
low if the influence of power groups on the law leads to the
manipulation of constitutional authorities, if legal claim and the
legal reality with regard to the ability of autochthonous and
"modern" institutions are blatantly far apart from one another,
and if those immediately affected cannot participate enough.

3.5.1 Dimensions of Conflicts

Spectacular, violent conflicts over land have a high degree of
interest for the media around the world as opposed to the for-
gotten daily disputes over arable land, land for construction,
pastures, rights to use the forest and water rights. The conflicts
hinder an efficient sustainable land use, undermine existing social



relationships and enforce the disbelief of the afflicted due to
government failure.

The uprising in Chiapas, Mexico, the land disputes in Brazil
with more than 1000 deaths in the recent past, the outbreaks of
violence in Ghana, Senegal or Niger and the frequent use of
force in the Philippines as a result of land reform demand fun-
damental political and international approaches for solutions.

If 40% of the households in Nicaragua are involved in acute
or simmering conflicts over land titles and disputes and if con-
flicts between the locals and the immigrants over boundaries
between "adat" and "public law" smolder in Indonesia, then
there is a need for action. Contributions for de-escalation must
be offered and permanent and more stable authorities trusted by
both sides should be strengthened.

In Mozambique, an African transforming country, multi-
leveled land conflicts hinder economic and social development.

Land tenure conflicts in Mozambique
Land tenure conflicts in Mozambique occur primarily between the following:

The state and smallholders (and in some cases larger commercial interests) due to ex-
propriation of lands by the state and over state farmland that smallholders have occu-
pied as squatters, laborers or former owners,

The state and commercial producers over land alienated more than once by the state
and over short-term leases,

Competing private commercial producers,

New commercial producers and returning Portuguese interests or between new com-
mercial interests and old Mozambican capital from the colonial period,

Joint venture enterprises and private commercial interests,

Commercial interests and those of smallholders,

Smallholders, particularly between displaced or reintegrating and local (native) popula-
tions,

Government and the opposition parties over the distribution of land concessions out-
side the scope of the law in their respective zones of influence.

(Myers 1995:30)

In Indonesia, a country with high economic and population
growth, rapid sectoral change and advancing urbanization, the
problems have in part totally different causes.
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Land tenure conflicts in Indonesia

Land tenure conflicts in Indonesia occur primarily between the following:

Amongst the members of a community over the acquisition of land that is
managed according to autochthonous law (Adat Land),

Recognition of Adat rights in government development projects,

Conflicts over compensation payments,

The local population and migrants,

Transfer of land titles to farmers,

State-supported and spontaneous migrants,

Between agricultural and forestry enterprises, the local population and the

State,

Differing objectives and interests of the various government departments.

(Loffler 1996:41)
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norms
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3.5.2 Models and Institutional Efficiency in Solving
Conflicts

Models and norms for solving land tenure conflicts are a mir-
ror of the predominating land tenure problems. They are also
subject to rapid change.

Values like cooperation, reputation, trusting each other and
reciprocity are experiencing a renaissance due to the newly
growing recognition of the strengths of communal land tenure.
Collective decision making and action for the use of marginal
pasture lands, social forestry, or water users associations are not
only theoretically reevaluated, but "rediscovered" and promoted
in many forms.

However, solutions that were negotiated and based on a con-
sensus, where all involved could save their face (re-integrating an
individual into the group or the trustee function of the village
chief), as a guideline for solving conflicts are controversial. This
is especially true when village authorities functioning as the
holders of these models have already misused their positions, as
in Ghana or Benin. For example, when they sold land to
"strangers" and thus kindled the first conflicts.

"Justice," "legal equality," or "individual freedom" are difficult
to implement at the local level. They often are experienced as
"out of culture" and not authentic. This is even more valid for



"imported" concepts that are inspired in a European or Anglo-
American way of thinking. These deal uncritically with sweeping
terms like (private) property, possession or leasing and try to
formulate claims and rights which are equally valid for every-
body.

When autochthonous land tenure remains in existence, the
procedures and authorities for settling conflicts are embedded in
comprehensive social institutions and power structures.
Suggestions for amicable conflict solutions are based on oral
traditional legal standards and in the past on successful formulas
for compromising. In times of rapid change, due to new sources
of income, market integration, mobility and the shortage of land
the traditional standards rapidly reach the limits of their effi-
ciency.

The national jurisdiction which is only functional within its
limits has been superimposed on or has replaced existing
autochthonous institutions to a large extent. In the best case, an
informal "division of labor" is created between both systems. In
most countries, however, latent or public conflicts over respon-
sibilities and validity of judgments dominate.

The state jurisdiction is overtaxed in finding solutions to con-
flicts on the regional and local level despite recent reforms in the
economic and legal systems. Too few courts of first instance
jurisdiction exist in rural areas. The specific socio-legal education
of the assigned lawyers and judges is still insufficient. In Mo-
zambique, state courts avoid getting involved on the district level
over conflicts between smallholders, as they are of the opinion
that smallholders do not understand the laws anyway. In addi-
tion, the latter cannot afford a law suit and the judges cannot
understand the structures of the autochthonous laws themselves.

The model of the rule of law and the separation of powers has
not been sufficiently implemented in the majority of the partner
countries. In these countries the attorney's work is hindered and
governmental influence on court judgments continues.
Correspondingly, the people's trust in the jurisdiction is low, and
the path to the courts is avoided at all costs (also in the face of
fees, transportation costs and money necessary for bribes).

Other recognized groups in the society become useful as ar-
bitrators for settling conflicts due to the lack of trust in govern-
mental solutions to conflicts. For example, the Catholic church
offers a forum for discussion in a number of countries by

Autochthonous
authorities

State jurisdiction

"Too much for local
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Missing trust in the state

jurisdiction

Religious institutions
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Committees for conflict
arbitration and solutions

Support for self-help

bringing opposing parties together (Justitia et Pax 1997). Islamic
authorities or Buddhist associations perform similar deeds.

Increasingly, new organizations for the arbitration of conflicts
are being formed and some which were neglected for a long time
are being reactivated through governmental initiative, develop-
ment cooperation and through autonomous self-help groups.
They are comprised of local, legitimate land tenure authorities
and representatives of the state administration.

In Kenya, "arbitration boards" have a long (colonial) history
already; in Senegal, the committees are a result of the land re-
form; in Tanzania, it is hoped that cooperative conflict solving
will be successful as a result of the post Ujamaa Reforms of the
land tenure systems. In Asian countries the committees have
sometimes been derived from tenant and water user associations
or NGOs that were able to achieve a limited amount of auto-
nomy from the government for settling conflicts.

In many countries NGOs offer assistance with legal support
to the local people. They spread information, educate attorneys,
offer free legal advice and support the local population during
trials.

The Legal Aid Institute of Indonesia offers assistance in legal rights

matters

The Legal Aid Institute (Lembaga Bantuan Hukum-LBH) offers legal advice in Indonesia,
with offices in several big cities. They explain and advise on rights to locals. The objec-
tives of the LBH are the following:

"to give legal aid free of charge to the poor sector of the general public irrespective of
their religion, ethnicity, descendence, political affiliation, ideology or social and cultural

background;

to develop and promote the understanding of the values of the state law and of human
dignity and basic human rights in general and in particular to increase legal conscious-
ness among the people, both the officials and the common people, so that they become
aware of their rights and duties as legal subjects;

to make efforts in influencing both the process of improving and innovating laws and

their implementation.

(L6ffler 1996:43)
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3.5.3 Conflict-Solving Levels

The local level was and is the central site for settling land ten-
ure conflicts in agrarian societies, i.e. rural areas. Autochthonous
land tenure in which land, family and inheritance laws are treated
as one unit remains the guideline for decision making (e.g. "Adat
law" in Indonesia).

Pressing environmental problems, the implementation of the
UNCED process and market economy reforms illustrate the
importance of a decentralized system for conflict resolution. The
systems keep the issues public and those involved present and
guarantee that the problems remain near the people. The inter-
actions between opposing crop, pasture and forestry user inter-
ests can only be determined as a first step in this way, and then
comprehensive resource use models can be drafted.

The rural land code in Niger

The Niger's most recent land reform effort is the new Rural
Code, which recognizes and empowers customary land ten-
ure practices and institutions. The Code’s objective is to
establish a national-level legal and institutional framework
for increasing local participation in resource management. It
recognizes customary ownership rights and incorporates
local tenure and land management systems.

Considering customary tenure systems as a proper base for
development, the Rural Code allows remarkable flexibility in
dealing with land tenure matters without shifting away from
the security of tenure that these systems offer.

(Herrera, Riddell and Toselli 1997)

This middle level for conflict arbitration has only been estab-
lished in a few countries. These authorities have often been un-
justly neglected (sometimes intentionally) by the government. An
urgent need exists for strengthening these to enable them to
settle conflicts over resources like pastures and forests and for
deffusing arguments between pastoralists and crop farmers.

A uniform legal body of the national states founded on Euro-
American norms, areas of law and various stages of appeal can
intentionally provoke conflicts of autochthonous law. However,
it can also offer new forms of coexistence.
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The governmental administration of justice has primarily been
applied in urban and suburban areas, for example, in disputes
over the registration of private property. Trials are time-intensive
and expensive since the process constantly has to be actively
pushed and bribes are not uncommon. Here, indigenous, old-
established owners often clash with external innovative farmers
or speculators from the city (¢f 3.2.2).

3.5.4 Efficiency of Autochthonous and "Modern*
Institutions

Reforms of the legal and regulatory framework very often de-
mand the inclusion of autochthonous instruments for conflict
arbitration and the participation of local authorities in the legal
process. This can reduce the direct costs of a functional admini-
stration considerably, for example, if intimate knowledge of the
problem situation or short, informal channels are utilized. How-
ever, a lack of democratic transparency may be the price.

The concrete acknowledgment of autochthonous instruments
for conflict arbitration in state law and the practical boundary
between the two legal spheres remain a challenge to be dealt
with. Autochthonous law is only mentioned vaguely, for exam-
ple, in land laws or in the ordinances for implementation. The
danger exists, therefore, that the autochthonous law will neither
be taken seriously or it will not be applied. The attempt to codify
"customary law" explicitly as a part of the legal bodies, for ex-
ample, to erect inflexible patterns thus, robs autochthonous law
of its adaptability as was the case in Laos.



Indigenous conflict solutions and modern state
land tenure in Mozambique

In one fascinating case, local state officials in Inhambane
Province were forced to call upon customary leaders to re-
solve several land disputes, as the local population was
unwilling to accept their decisions. The decisions made by
the customary officials were later "recorded" by local go-
vernment officials and granted some degree of official
status

(Myers 1995:16)

The percentage of those working in agriculture in village Effect of social mobility

committees for conflict arbitration is declining especially in
South and Southeast Asia due to socio-economic development.
Correspondingly, values, goals and the type of arbitration deci-
sion have changed often to the benefit of the non-agricultural
portion of the population. Increasingly, the law of the central
government will go into effect.

Conflict arbitration which is based on autochthonous rights Inequality of legal entities
treats the involved parties differently in Africa. "Equal in the on autochthonous law
eyes of the law" according to Euro-American understanding is
only rarely ensured. Women usually receive rights to land only
via their husbands; the young are in a weaker position compared
to the older generations in land conflicts; the old-es